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Merrimack,
June, 1895.

YorkNew Life Insurance Co. v. McKellar a.&

The surrender of a uponbond Awhich was liable ais sufficient consideration
promissoryfor a note Asigned by principalas and andby B as sure-C

ties.
state,A promissory note executed in this payablebut in andMassachusetts

upondelivered there of bysurrender a bond held the payees, is a Massa-
contract,chusetts and the liability partiesof the thereto is to be deter-

mined by the of thatlaws state.

aAssumpsit, on note forpromissory $290, to thepayable
Boston,at inplaintiffs sixMass., months, with andinterest,

dated 9,November 1892. Facts The isnoteagreed. signed
its faceupon McKellar,one of theby defendants, while the
of the other Priest anddefendants,names are writtenBell, across

the back in the' usual manner of indorsements. Priest and Bell,
defend the andonly, suit, their defenceplace theupon following

That the notegrounds: was without(1) consideration as to
them; that the note a contract,was(2) Massachusetts and that

Massachusetts lawby arethey the fail-discharged by plaintiffs’
ure to them'notice ofgive McKellar;non-payment thatby (3)

were suretiesthey for McKellar, and have been bydischarged
an between McKellar andagreement the theplaintiffs extending
time of of the note;payment that material alterations of the(4)
note have been made theby plaintiffs.

The note was under thegiven circumstances: Mc-following
Kellar was theforagent to thecanvassing plaintiffs according
terms contracts,of two written 26,the first dated 1891,January
and the second dated McKellarFebruary 29,1892. work,began
under the terms in the firstincorporated contract, about Janu-

1, 1891, and wasary to receive as commissions oncompensation
the policies written, to terms set out in the contract;according
or, in lieu of the commissions, on written whenever arequest,
certain amount of week,insurance was in heplaced any might
under the contract receive a loan ofweekly From Janu-$20.

1891,ary, to McKellarFebruary, 1892, received advances or
loans to the amount of week for himself ad-per$20 and various
vances for whether he had the amountsub-agents, placed required
of 8,insurance or not. 1891, afterAugust frequent byrequests
the McKellar aplaintiffs, bond to thegave out byplaintiffs (filled

with defendants Priest and Bell as sum ofthem), for thesureties,
$500, conditioned for the faithful McKellar’sofperformance
duties as for the At the date the Mc-agent plaintiffs. bond,of
Kellar was indebted to the in the sum of of whichcompany $990,
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Priest and Beltto Whenwas for advances sub-agents.$880
heMcKellar informed them that owed nothingthe bondsigned

made or thewere to bythe but no representationsto company,
Onfar as McKellar have made them.soexcept maycompany

first con-cancelled McKellar’sFebruary 29, the1892, plaintiffs
tract, ofto the to the amounthe then indebted companybeing

the termsthat date a new contract was made,On$1,717.88. by
which McKellar was to receive as commissionsof compensation

oncommissionsat a certain rate on whilefirst-year premiums,
thetorenewals were to to reduce his indebtednessbe applied

as therein.company, specified
Beil and Priest thatthe notified31, 1892,October plaintiffs

Asfor the of the bond.the would hold them amountcompany
Boston,a a was held in where it wasresult, conference agreed

in the totalcash,that the should receive being$204.17company
overand turnedamount received McKellar for notpremiumsby

drawnbond,a the of theto the and note for balancecompany,
indorsedat McKellar andmonths, interest,six with bysigned

Bell and At that time McKellar’s total indebtednessPriest.by
ofamountto the was the balance above the$1,134.63,company
Inadvances made to McKellar and sub-agents.being$204.17

cash the of wasaccordance with this to amount $210agreement,
wasthe the and the in suitdefendants,to notepaid plaintiffs by

cancelled;to the and thedelivered plaintiffs thereupon plaintiff's
Bell,and the The notesurrendered bond. was written by signed

and Bell and atMcKellar, Priest, .Derry Depot,indorsedby by
Boston,andH.,N. delivered to the McKellar atplaintiffs by

Mass., where the bond was surrendered.

forHollis, theSargent plaintiffs.

K. for the defendants Bell andBartlett, Priest.Greenleaf

Parsons, J. It is not material whether the defendants Priest
and Bell were liable to the theplaintiffs bond or not.upon
There is no but thatquestion McKellar was indebted to the-­

and was liable the bond whichplaintiffs, wasupon surrendered
the of the note inupon suit. His and the sur­giving liability

render of the bond was a sufficient consideration for the note-
and a distinct consideration from the themoving plaintiffs to
defendants, who entered into the to the deliv­priorundertaking

theof note to the isery Inpayee, v.unnecessary. Savage Fox,.
N. H. 17,60 the adefendant, woman,married was sued as surety

a note.upon Thepromissory consideration of the note sued
was a note the sameprior whichgiven by sheperson, also signed
as At the time ofsurety. note,the first as a mar­she,signing
ried woman, had no to enterlegal into a contract ofcapacity
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firstTheher.and the note was invalid assuretyship, against
coincidentthe its surrendervalidnote principal,being against

con-held awaswith the defendant’s contract of suretyship good
“ ofin suit. It is said: ‘The undertakingsideration for the note

a considerationman the debt of another does not■one for require
a sufficientcase,in thisthem.’ Therebetween being,moving

and thethethe note in suit as between payeeconsideration for
liable on thewasit is immaterial whether the defendantprincipal,

in theSo,19.Fox, supra, presentnote or not.” v.first Savage
was ad-which McKellarthe surrender of the bondcase, upon
as sure-the defendants’coincident withliable, promisemittedly

furnishes a sufficient consideration for theirties, promise.
thethe ofdefendants,The in blank backuponhaving signed

state,the law of thisits to the are,note before payee, bydelivery
toindorsers entitledas and are notliable original promisors,

v. Fel­400;H. 393,v. 64 N. CurrierJohnson,notice. Phillips
593, 595;370; Willard,Benton v. N. H.N. H.lows, 366,27 17

S., 77, s. 15,P. c.v. N. H. But Mass.Martin 11 385.Boyd, by
“ a a noteto payableEvery person party promissorybecoming

beshallthereof,a in thetime,on blank on backby signature
Thean indorser.”entitled to notice the same asof non-payment

and Bell notified of thedefendants Priest were not non-payment
thecontract withthe note at and claim that theirof maturity,

a Massachu­was Massachusetts contract, byplaintiffs governed
them, such asand that the failure tolaw,setts to noticeby give

“ Thewould be entitled areto,indorsers they gen­discharged.
is madeeral rule is that the law of the where the contractplace

and effectnature, construction,is to as to its validity,govern
H. thehowever,v. 30 N. ...Norris, 466, If, par­470).(Stevens

elsewhere,a itties to a have view to its executedcontract being
isis it toto to the law of the wherebe governed according place

v.203;v. States, 172,be executed. United 6 Pet. WarderCox
Con., authoritiesArell, 282; 731,2 Bish. s. andWash. (Va.)

‘ in all is thatcited. The rule of this sortprimary expositions
is toLaw,sense.’of common Sto. Conf. s. The object270.
thatascertain the real intention of the and ascertaintoparties;

be had to the nature of the instrumentintention, mayregard
itself,, the and thethe situation of it,parties purposeexecuting

Hood, Hunt,in v. v.401; Dyerhad view. Corwin 58 N. H.they
short,N. H. In the ascertained401,5 405. intention is to be

H.from all evidence. v. N.63Parsons,competent Crawford
218,Co.,438.” Davis v. Insurance N. H. 219.67 Applying

thethese rules the in is doubt thatto contract there noquestion,
Massachusetts,with reference to the lawscontracted ofparties

and theirtherefore the laws of Massachusetts should control
mutual a theand liabilities. As result of notice fromrights

Priestthat the would hold the defendantsplaintiffs company
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was heldabond,the conferenceand Bell the amount offor
that thewhere it wasin Boston, agreedthebetween parties
the bal­and forin cash a notereceiveshouldcompany $204.17

interest,withmonths,bond, signed byance the drawn at sixof
noThere is disputeand Priest.McKellar, and indorsed Bellby
waswhich the notecontract, out given,that the entire to carry

inatwas written Berry,The notewas made in Massachusetts.
andattached,the therethis and the ofstate, partiessignatures

note wasBoston, theto the at wherethe deliverednote plaintiffs
cancelled theMcKellar, the plaintiffspayable, by whereupon

tonote thethe of thebond and surrendered In deliveryit.
Boston, the defendantstheat McKellar was ofagentplaintiffs

and McKellar’s authoritynot of the However broadplaintiffs.
extendterms, did notin itfrom the beplaintiffs might general

his own default.an of the forto defendants’ liabilityadjustment
the notecash instead of toHad the defendants McKellargiven

of thethe cancellationdeliver to the and obtaintherebyplaintiffs,
notit would bebond and release of defendants’the the liability,

was athat a to McKellar paymentcontendedseriously payment
if Mc-­to that werethe so the defendants dischargedcompany

in theKellar the The bond was not posses­embezzled money.
him. Thesion McKellar when note was delivered toof the

andbond,of the the cancellation of theconsideration note was
Theuntil was without consideration.that took the noteplace

therefore, in a Massachu­note in furtherance ofsuit, was given
Massachusetts, incontract,setts was delivered in was payable

con­Massachusetts, asand should be construed a Massachusetts
a notetract. the haveThe was that shouldplaintiffsagreement

signed McKellar and Bell and Priest.indorsed by Givingby
ineffect the received legalto Massachusetts thestatute, plaintiffs

receive,effect defendantssuch a note as to and thethey agreed
assumed thethe to plain­assume.liability they Bponagreed
tiffs’ the defendants wasassumed thecontention, byliability
different asstrme and thefrom what contracted tothey plaintiffs
to Massa­receive. the written contractSince by byconstruing

what thechusetts law the contract is parties expresslyprecisely
intendedbe,it should it follows thatprovided conclusively they

the Massa­of the contract should beperformance bygoverned
of anchusetts law. If the that the liabilityplaintiffs’ position,

indorsement,indorser is to tested law of the ofbe the placeby
founded,is well to the of this to the presentprincipleapplication

case First,there are two where the indorsement,answers:
in inwritten one is to takestate, deliveryeffectthough upon

another, in the state ofthe indorsement is deemed to be made
N.Law,Conf. Y.316, note; Selleck,Sto. s. Lee v. 33delivery.

; 221;;615­ v. 9 Ill.Litchfield, GayCook N. Y. 279­ v. 89Rainey,
Allison,ChathamBank v. the defendants areIa. Second,15 357.
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not indorsers. Thestrictly Massachusetts statute enactsonly
that in this manner shallparties be entitledsigning to certain

of indorsers. withrights McKellar, entered aThey, into con­
tract with the to be inplaintiffs Massachusetts,performed —the

of law,It is aplace rulepayment. of that thegeneral ofrights
the to a contract, asparties remedies,from theirdistinguished are
to be determined the law of theby where the contractplace is.
to be Hyde Goodnow, 266,v.performed. 3 N. Y. The269.

of the maker of a noteliability executed in one state and payable
in another, is controlled the law of the state inby which his

to be Lee v.engagement'is performed. Selleck, Littlesupra;
v. 109,48 N.Riley, 113;H. and authorities above cited.
Under the law of Massachusetts, the defendants were con­only

notditionally, absolutely, to Bank v.obligated performance.
Law, Mass.127 The72. condition has never been(notice)

with, and thecomplied defendants are not in fault.
The furtherplaintiffs’ that under Massachusettsposition, law

the defendants notice,would not be to is un-entitled equally
founded. It is true that where the is anundoubtedly note
accommodation note the maker for theby benefit of the indorser,
the indorser is not entitled to notice of Pr.non-payment (Sto.
Notes, s. for the reason that as between him268), primarily,

maker,and the the note,indorser is bound to the he cannotpay
be wantinjured by of notice of the maker.non-payment by
Such is not the Thepresent case. debt was McKel-primarily
lar’s. It was one as between himwhich, defendants,and the
McKellar was which,bound to and if couldpay; they paid, they
exact from him. In the second the toplace, plaintiffs agreed

in for theaccept bond the of theexchange conditional liability
defendants instead of a and defend-one. Theprimary original
ants were sureties for McKellar on the bond. sure-wereThey
ties on the innote, fact. were not made debtorsThey principal

a inby form or renewal of theirchange liability.
Before the of the note, an with Mc-maturity by agreement

Kellar, the extended the time threeplaintiffs of months.payment
It is conceded extension,that this if a valid wouldby agreement,
release the defendants. isBut as this an case and theagreed

are notparties as theto of the case in thisagreed meaning
respect, in case thejustice decision turnedmight require, upon
this that thepoint, should beparties relieved from their agree-
ment as thisto and be the theto ofpermitted try question

of thevalidity The view we have taken of the fore-agreement.
itquestions renders to thisgoing determineunnecessary ques-

tion, or to consider the effect of the erasure the indorsementsof
of payments from the Innote. accordance with the stipulations
of the reserved case, there should be .

theJudgment for defendants.
All concurred.


