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Parker v. Estabrook.

stipulated compensationA broker to sell land is entitled to theemployed
if he a customerproduces with whom the enters into a con-bindingowner
tract of sale.

for services. FactsAssumpsit, found a referee. In the1891,by
saledefendant the of his farm with the toplaced plaintiff, agreeing

him ifcommission he sold it. Inpay the1891,$100 plain-August,
tiff' a one withcustomer, Marston, whom anproduced agreement
in was whichmade, the defendant to theby sellwriting agreed
farm andto Marston it a and sufficient deedconvey by good

1891, $2,250on or before October for and15, ; Marston agreed
to terms. Theit on those alsopurchase agreement contained

“this : It is in case of a failure theprovision onhereby agreed
of either of the to this topart parties agreement perform any

or him beto that thestipulation byagreements performed, party
in fault shall to the other the sum of aspay party liquidated$200

declinedMarston to take the and thedamages.” property paid
defendant the the was can-damages, whereupon$200 agreement
celled. The demanded theplaintiff’ commission of the$100
defendant, hewhich refused to the farm was notpay, claiming
sold the these facts theby plaintiff. referee found for theUpon
the Both move forplaintiff. parties thejudgment upon report.

Parker,.Joseph B. se.plaintiff, fro

Charles W. for the defendant.Jloitt,

“Parsons, J. The rule of law as to commissionsgeneral
that the serviceundoubtedly is, whole or must beduty per­

formed, before attaches,the to commissionsany eitherright
or for an mustordinary theextraordinary; agent complete thing
ofrequired before he is entitledhim, to for it.”charge Sto.

s. 329. case, therefore,The in thisAg., isquestion whether
the entered into between Marston and theagreement defendant
constituted a sale within the of the contract betweenmeaning
the plaintiff defendant;and the in words,other had the plaintiff

theperformed contract ? The rule thegeneral authoritiesupon
is that to entitle a real estate broker to recover his commissions
he must show that he one who was both able andproduced will­

to theing purchase the termsproperty upon Chapinproposed.
v. 105;Mass. DesmondBridges, Stebbins,116 v. 140 339;Mass.
Hayden v. 289,Grillo, 293;26 Alo. v.ColemanApp. Meade,
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363; Kock 22358, 69;Bush. How.v. Emmerling,13 Phelan(Ky.)
Gardner, 311; 383,Nesbitt Helser,Cal. v. 49 Mo.306,43 385;v.

156; Hamlinv. Kan. v. 31 Minn.Schulte,Corum, 7Gillett 486.
under ofcases,all the formsIn varying expression, the
is that the assumedfundamental doctrine theduty brokerby is
the and to anthe minds of sellerbuyerto for abring agreement

and terms which it isthe touponsale and be made, andprice
his to commissionsthat is done doesrightthat until not accrue.

“ AY. isCo.,v. Iron 83N. 378. broker not entitledSibbald to com­
customer, no fault ofwhen the thethrough seller,missions refuses

it iscontract;the but different whento the customercomplete
bothcontract,into ahas entered orbinding upon parties, into

a sum asan to in case ofstipulated damages re­payagreement
Leetethe contract.”fusal to v. Norton, 43 Conn.complete 219;
358;13 BushMeade, Parker,v. Veaziev.Coleman (Ky.) 72 Me.

53;Mason, 120 Mass. Rice v.443; Pearson v. Mayo, 107 Mass.
Mass. isCobb,Ward v. 148 518. Thei’e550; no insuggestion

Marston,case that the -wasthe notpurchaser,present pecuniarily
and to answer to hisable contract.according Whenresponsible

the andthe entersvendor into apurchaser contractaccepts with
of the isthe to behim, inpurchaser presumed thesolvency ab­

v. 43Cooley, 188;sence of Grosse Minn. Hart v.proof. Hoff­
v.man, ; 4 ;44 How. Pr. 168­ Cook Kroemeke, Daly 268­ Coleman

Meade,v. supra.
does it what terms the saleNor of theupon farmappear was

It mustto the broker. be assumed thatentrusted the terms set
in the withforth written Marston inwereagreement accord

broker,toinstructions the orwith the wereprevious satisfactory
not,if in the first thedefendant;the caseto defendant would

under no to make thehave been obligation agreement, and in
haveease would not done so.the second The written agree-

to theinsufficient ament, pass title, waslegal sale inthough
terms,and its The titleeffect equitable to theby passed pur-

chaser, and havehe could compelled specific performance of the
the defendant havecontract. couldSimilarly, thecompelled

of the contract Marston. Theby factperformance that the
acontained as tostipulation in case of aagreement damages

did not either ofeither,breach hisby deprive to aright per-
Gordon,as Ewins v. N.formance 49 H.agreed. 444. But even

contract boundif the Marston to takeonly the farm or pay
for his it abreach of was contract ofagreement,$200 sale ac-

defendant; andto the agreedceptable the sumhaving upon
the beat which shouldpurchaser topermitted withdraw there-

the defendant must befrom, to havepresumed included in the
all ofsum named items topossible him,damage theincluding

he hadcommission which to and heagent’s agreed ispay,
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to that this was notestopped deny topayment equivalent per-
formance. Leete Norton,v. The casesupra. stands no differ-

than it would had the defendantently to Marstonconveyed by
a fordeed, back the wholetaking mortgage purchase money,

and released the and taken the farmsubsequently mortgage
back of Theupon payment plaintiff,$200. performedhaving
his is thecontract, entitled to commission.agreed

theonJudgment report.
All concurred.

Cheshire,
June, 1895.

Wright.State v.

sale,the trial an keeping liquor questionOn of indictment for malt for the
samplea of bywhether beer a chemistanalyzed partwas of that kept for

bysale the is of fact jury.defendant one for the
that beer-kegsEvidence bearing United States stampsrevenue were found

warehouse,in the competentdefendant’s is as totending theythatshow
malt liquor.contained

Indictment, for malt sale,forkeeping liquor 10,September
1894. The defendant admitted that on that he forday kept“sale Mascot andbeer,” the defence was that such beer is not
malt Trial Verdictliquor. for theby jury. state.

to the defendant’sSubject witnesses testified'thatexception,
22, 1894,on October six bottles of beer were obtained ofW.by

the defendant, who told W. had been in his sincethey possession
10, and that heSeptember would showthought more alco-they

fresh;than whenhol that the bottles were overkept with-night
station,out in thespecial to whichguard police several officers

had andaccess, the next were taken to aday chemist, who an-
the contentsalyzed of five and found were maltthey liquor.

The were tojury instructed the defendantacquit unless they”“found that the beer was of theanalyzed Mascotapart beer
for sale onkept 10,1894, theSeptember by defendant.

to the defendant’s aSubject witness testified thatexception,
on 10, he sawSeptember 1894, United States revenue onstamps
the in the warehouse,defendant’s andbeer-kegs that bottles

“found there were labeled Mascot beer.”

solicitor,CharlesH. Horsey, for the state.

Murray Lyons for the defendant.(of Massachusetts),$


