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EvidenceClark, J. of the defendant’s statement, that the
beer delivered to hadW., 22, 1894,October been in his posses-
sion since as10, was an admissioncompetentSeptember against
his interest. Whether the thebeer chemist andanalyzed by ”“found to malt ofbe was a the Mascot beerliquor forpart kept

10,sale the defendant 1894,on was aby September purely ques-
tion of and wasfact, tosubmitted the under instruc-properly jury
tions thefavorable to defendant. Thesufficiently evidence
that United States revenue were seen on instamps beer-kegs
the defendant’s warehouse on wasSeptember 10, 1894, compe-
tent as to show that the contained malttending kegs liquor;
and the for sale of malt could bekeeping any liquor properly

theunderproved indictment.
Fxceptions overruled.

J., didCarpenter, not sit: the others concurred.

Sullivan,
June, 1895.

Angell.Coughlin a. v.&

is of at the trialIt within the discretion court term tothe refuse to entertain
quasha motion to the writ for defective service apparent upon the record.
require the to inmay pleaJustice defendant resort to a abatement.

the writ want ofMotion, to for service'.quash legal Property
return,was attached the and the officer made awrit,upion dated

“6, that he the1895, summoned within named defendantApril
atas within commanded his last and usual ofby leaving place

a in the law,abode summons form with nameprescribed by my
and office endorsed The writthereon.” was returnable at the

The defendantterm, 1895. within theApril appeared specially
first four of the and filed a toterm, motion the writdays quash
for want of service. The was and thedenied,motion defendant
excepted.

Barton,FrankWait,Albert S. T. Levi and BurtVaughan, W.
for theGhellis, plaintiffs.

R. for the defendant.Brown,George

“ All and otherFer writs shallCuriam.* be servedprocesses
or at his andefendant, abode,to the attestedby giving leaving

in cases otherwisethereof, for.”copy except Lawsprovided

* page22.Seefoot-noteon



N. 353COUGHLIN ANGELL.H.]

c. s.67, 6. The defendant claims that service of the writ1893,
a summons suitwas and that the should beunauthorized,by

on the wasmotion. that the service of writquashed Assuming
defective, the theis whether defendant’s mo­question presented

“tion to the writ denied. It isfor that reason wasquash properly
to the in its the writ on motioncourt discretion tocompetent quash
offor defect or defendants to the mat­service, to theput plead

“ter in Parker, 142,abatement.” Tilton v. 4 H. 143. TheN.
rule of court filed thein to withinabatement berequiring pleas
first four of is hasentered,the term at which the actiondays
never been or dismiss the action.to toapplied quashmotions

court,areThese directed to the of and thatdiscretion the discre­
tion will be exercised in the circumstancesview of particular

286, 288,of each case.” Clark N. H. 289. “TheLisbon,v. 19
of the in this state is to atendency decided casesgeneral regard

motion to dismiss or a as addressed to the dis­quash proceeding
cretion of the court. ... We are not to that theresayprepared

not casesbe on account of the of themay where, subject-matter
motions, discretion,the court in theits to a for­may, put party

one,mal ... If the isplea. defect be a substantial apparent
record,the and cannotupon amendment,be cured and is sea­by

motion,tosonably the notice of the thebrought court by pro­
willceeding be dismissed.” v.ordinarily Crawford,Crawford

44 H. 428, 430,N. 431. In thecase,that service of writ was
court,made sevenonly before the of the and wasdays itsitting

held that the defect was andsubstantial that the writ should be
on Inquashed case,motion. the the ifdefect, there waspresent

one in the service of the was not substantial. for­writ, theBy
mal ofservice the summons the he alldefendant, receivedupon
the notice and all inthe information thepractically relation to

of the suitpendency him that he would have received ifagainst
a of the writcopy had been him.to He seeks to avoid thegiven

notsuit, because no him,service was made or because theupon
service was made too court,short a time but thebefore because
officer him whatgave is called a summons rathertechnically

athan of the writ.copy Whatever beenhave the resultmight
a inupon plea abatement, if the unsubstantial character of the

defect is the test of the of the court to theright motion todeny
thequash, defendant cannot hisprevail upon exception.

In Allen,Seaverv. 48 N. H. the writ the473, was indorsed by
plaintiff, who was a Itnon-resident. was not filed inactually
court until three afteryears the thecommencement of suit. The

indorsement;defendant moved to aquash for want of proper
the plaintiff'was allowed to indorser,amend a newby furnishing
and the defendant Theexcepted. overruled;was andexception
the rule announcedgeneral in Parsons v. Swett, 32 N. H. 87, 89,

“was affirmed, that a anamely, motion to awrit forquash
lxviii. 24
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which, takencause be of in abatement,bymight advantage plea
be within the timemust made limited for in abate­filing pleas

“Ament.” The court say different(p. 474): practice may
when thehave restrainformerly toprevailed tendency parties

the merits theirwithin substantial of was so as itcase not strong
Lisbon, 286, 288,is v. 19 N. H.now. Clark As court289. the

for cause waive'or theshown, rule which limits themay, enlarge
time in Foster, 165,of 42 N. H.pleading (Demingabatement v.

discretion,so in their extend mak­may, the time forthey179),
a formotion is substitute a in . . .which abatement.pleaing a.

anot,the had new theindorsement,If plaintiff by securitygiven
entitled,to which the defendant was the under cir­court, the.

have,cumstances, entertainedwould the defendant’s motion to
writ,the the time of hadin abatementquash pleadingalthough

amendment,the the defendant in aswas placedexpired. By
hada as he would have if the writ had beenpositiongood prop­

first;indorsed at and the court well refusethereuponerly might
motion after the into entertain the defendant’s time of pleading

had On this the defendant’sabatement expired. excep­ground
the rule toistion overruled. By applying four-daysgenerally

abatement, onin whetherwhich are intrinsicallyproceedings
motion, and the in in therule casesor specialplea suspending

done, thewhen it to bethe court requiresdiscretion of justice
andbe technicalof the willparties protected objectionsrights

inof the tendency.avoided.” This express growingrecognition
thethe within the substantial merits ofto restrain parties1869

of or to entertainand of theease propriety entertaining refusing
timeabatement,of in after theto instead pleasmotions quash,

when themust be filed, requiressuch pleas justicewhichwithin
is material in this It is a distinctother, case.theorone course

of onthe basedprinciple justicegeneral procedure,forauthority
defect ser­allows a motion to for ofthatconvenience, quashand

isabatement when the substan­a in defectof pleainvice place
fact, and con­that method of isinwhen, procedure justandtial

when defect is not substantialmotion thethedeniesvenient, and
and raise everyconveniencethat reason justiceforwhenand

alaw contentions ofbyallowed againstobstaclereasonable
ofIn this the substantialway rightscharacter.formalpurely

mayand unsubstantial objectionsbe protected,mayparties
hav­to a and defect,technical formalAn objectionavoided.be
andcase,the merits of theto justlyno relationorlittleing
andtechnicalall opposition equallypossibleencountersproperly

Allen, theofv. the growthin Seaverthe decisionSinceformal.
hasmerits of their casewithin thepartiesrestraintotendency

atis less now thanIt notchecked. strongorreversedbeennot
an andhas so activebeenThe tendency longformer period.any

andsuchforce, permanence,strengthand has acquiredeffective



v.LIBBBY DAVIS. 355N. H.]

to an order of and aas be established public policy controlling
of law.rule

A a instead of awrit, abatement,motion to inplea forquash
service,defect of is aan unsubstantial mode of notproceeding

Theor convenience. fundamentalrequired by justice principles
in such cases that theof reasonable requireprocedure plaintiff

unlessshould not be turned out of court the defendant resorts to
a inthe formalities of abatement. On this the de-plea ground

denied; for itfendant’s motion was is that itproperly presumed
of law and fact,denied on allwas theadequate grounds including

shouldof on which it havediscretion, been denied.ground

overruled.Exception
All concurred.

Sullivan,
June, 1895.

Libbey & v.a. Davis.

deed,for a uponLand held under petitionera bond and which the does not
dwell, subjectactually be to a homesteadmay right.

set-offPetition, for the of a homestead. Facts found theby
1,court. December the1891, two brothers,plaintiffs, bought

thefor Eaton farm, one$400 hundred acrescontaining and ad-
homestead,their mother’s a bond ajoining for deedtaking upon

sumthe of that within threepayment years with annual interest.
have ever since andThey carried itoccupied on. On it they

firewood,have cut cattle,their raisedpastured andpotatoes oats,
and have cut the and stored the in theirgrass bam.hay They
have not lived in the on the but fordwelling premises, conven-

mother,ience have withresided their but whatupon terms
notdoes her haveappear. Upon used theplace they firewood

and fed out the to their cattle. On orhay before November 7,
1894, to Eatonthey paid $255.27,on the bond and on that day

held,he to them the Forconveyed farm. five haveyears they
for thebonds to them of otherconveyance lands onadjacent the

of $375, which havepayment upon they paid $100. haveThey
lands,these them andoccupied wooddepasturing there-talcing

from 3,since have held the bonds. 1894,Marchthey the de-
fendant caused the Eaton farm beto attached on her writ against

1894,the plaintiffs. September 26, Eaton, herupon demand,
anrendered of bond,account the amount due him on the which

7,1894.amount she himto beforepaid November She obtained


