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constituted an entire change in the law which it cannot be found
from the language of the General Statutes was then intended.

The plaintiffs’ suit is an action at law, and it is urged that
there isno statute authority for such proceeding. The objection
is well taken as matter of form. Any method which lays before
or submits to the court the disputed claim is, in substance, within
the terms of the statute. But the liability of counties to towns
for the support of paupers is entirely statutory. There is no
statute authorizing in terms or by implication the enforcement
of such liability by a suit in assumpsit, or any common-law ac-
tion. Hence, the defendants are not liable in an action of as-
sumpsit. But the form of proceeding is not material, and the
error may readily be cured by amendment if necessary. Con-
sidering the plaintiffs’ suit merely as a proceeding to submit to
the court a claim previously submitted to the commissioners
as to which disagreement has arisen between the claimants and
the commissioners, the plaintiffs may proceed to a trial upon the
merits ; but if they prevail they will not be allowed any costs of
the action as such, which would not properly attend the submis-
sion authorized by the statute.

Motion to dismiss denied.

‘WaLLACE, J., did not sit: the others concurred.

Co0s,
June, 1895,

Syire 4 a. v. Hammonp ¢ Trs.

An attachment of the property of a non-resident member of a partnership, for
his individual debt, is not dissolved by proceedings in insolvency, insti-
tuted upon petition of the partners.

Assumpsir. Facts agreed. The defendant was a member of
the partnership of Hammond & Allen, who, previous to May 21,
1894, were engaged in business in West Stewartstown. At that
time, Hammond, a resident of Vermont, and Allen, a resident
of this state, made an assignment in insolvency to the judge of
probate of all the property of the firm, and the messenger took
possession of if, together with Hammond’s individual property
in this state. June 5, 1894, the plaintifls brought this action to
recover a debt due from Hammond alone, and summoned the
messenger as trustee, claiming to charge him for the individual
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property of Hammond in his possession. The assignee ap-
pointed by the probate court appeared as claimant.

Drew, Jordan ¢ Buckley, for the plaintiffs.

Thomas K. Joknson, for the assignee,

LPer Curiam.* It is conceded that a debtor who is not an in-
habitant of this state cannot make an assignment under the stat-
ute relating to insolvency. P.S.,c. 201,s. 6. Smith v. Stanley,
67 N. H. 828. Itis equally plain that a decree of insolvency
cannot issue against him upon petition of his creditors, since sec-
tion 42 only authorizes such proceedings to be taken against < a
debtor residing in the county.” Ayer v. Weeks, 65 N. H. 248,
Both the non-resident and his creditors are precluded from insti-
tuting insolvency proceedings for the liquidation of his indebted-
ness, and attachments of his property are not dissolved thereby, as
they arein'the case of the insolvency of a resident debtor. P. 8.,
¢. 201,s. 26. The legislature did not intend that attachments of
the debtor’s property should be defeated by voluntary insol-
vency in a case in which they would not be defeated if the decree
of insolvency were made upon the petition of creditors. If Ham-
mond had not been in partnership with a resident, and had
made an assignment of his property under the statute, it would
have been void. The circumstance that he was a partner with -
Allen did not give the court jurisdiction to settle his individual
estate upon the petition of both. His individual creditors could
not have accomplished that result, and their legal disability to
do so is strong evidence that the legislature did not intend to
provide means for its accomplishment by the partners. This
reasonable inference must prevail in the absence of an express
provision of the statute authorizing the members of a firm to as-
sign the individual property of a non-resident member. His as-
sent to the assignment is immaterial. It ¢ could not confer ju-
risdiction if it did not otherwise exist.” Ayer v. Weeks, supra.

The provisions of the statute, that ¢ the insolvency of a part-
nership shall render each partner insolvent within the meaning
of this chapter’ (s. 46), and that “the certificate of discharge
shall be granted or refused to each partner as though the pro-
ceedings had been against him alone,” but that “in all other re-
spects the proceedings against partners shall be conducted as
though against a single person™ (s. 47), do not make it neces-
sary to hold that the individual property of a non-resident mem-
ber of a firm in insolvency vests in the firm’s assignee. These
statutory provisions relate to partnerships all of whose members
are residents, and perhaps to partnerships some of whose mem-

#See foot-note on page 22.
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bers are non-residents, but not to the individual estate of such
members as reside outside the territorial limits of the state.
‘Whether a partnership of residents and non-residents is, or is not,
subject to our insolvency laws ( MeDaniel v. King, 5 Clush. 469,
476 ), it is unnecessary to inquire.

Case discharged.
All concurred.

Cods,
June, 1895,

Duyy v. Muerrimack Couxty Opp Frruows® Murvan RELIEP
ASSOCIATION.

An insurance association’s receipt of assessments, in justifiable ignorance of
the fact that the insured had forfeited his membership, does not estop it to
insist upon the forfeiture.

Assumesrr. Facts found by a referee. The plaintiffis the
widow of John Dunn, who was admitted to membership in the
defendant association, December 28, 1882. In his application
for admission he agreed ¢ to abide by the laws, rules, and regula-
tions of the association now in force or that may be hereafter
made.” The certificate of membership provided that he “is a
member > of the association and he “is entitled to all the privi-
leges and benefits thereof so long as he complies with the by-
laws as now made, and such as may hereafter be made, and no
longer.” The by-laws provided that, “ to retain membershlp in
this association, the member must retain membership in good
standing in his lodge,” and that “should a member be suspended
or expelled from his lodge, his membership immediately ceases
in this association ; nor is the association bound to his widow . .
for any pecuniary benefit.”” At the time of his admission Dunn
was a member of a lodge in Gorham. Xebruary 16, 1884, he
was suspended from membership in that lodge. He then re-
sided in Connecticut. After his suspension he paid to the asso-
ciation all the assessments that were made until his death, No-
vember 20, 1886. These assessments amounted to $28, which
the association received in ignorance of the fact that Dunn had
been suspended from his lodge. Upon learning that fact, they
sent to the plaintiff a draft for $28, which was returned. The
insurance feature of the association is entirely distinet from the
business of the lodges. The insurance was made payable to the
plaintiff, who is entitled to recover $1,000 and interest, if the ac-
tion can be maintained.



