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v. Watson, 64 N. H. 162, 192, 198. It is not now necessary to
inquire whether, in any legal sense that has been or should be
accepted in this state, there might be, for any practical purpose
in a case of this kind, a distinction between a corporation and a
quast corporation. There is no evidence that the legislature in-
tended the Portsmouth water commissioners should be a body
corporate, either in an entire and unqualified or in a partial and
limited sense, that would vest in them any property of a corpo-
rate, or semi-corporate, or quasi corporate character, and make
them liable in a qualified corporate capacity, and not personally,
in actions of contract or tort. The legislature intended that
they should be public officers, and not a corporation in any sense
that would allow this action to be maintained against them in
a corporate capacity. This legislative intent, proved by all the
competent evidenee, is not affected by the decisionsin other juris-
dictions treating the question of corporate liability as one of law
and not depending on such evidence, or dealing with evidence
not found in this case. The action cannot be maintained.

Case discharged.
All concurred.

Rockingham,
Dec., 1895.

‘WENTWORTH, Ap’f, v. PORTSMOUTH.

Upon an appeal from an award by the county commissioners in a highway
proceeding, the plaintiff is entitled to interest on the damages assessed by
a referee from the time of filing the report until the date of judgment
thereon.

ArpEAL, filed March 19, 1892, from the award by the county
commissioners of damages for land taken in laying out a high-
way. By agreement of parties the appeal was heard by a ref-
eree, whose report was filed June 21, 1895. The county com-
missioners’ report was filed February 11, 1892, and judgment
ordered thereon January term, 1892. October term, 1895, the
plaintiff moved for judgment for the amount found by the ref-
eree and interest.

Scmuel W, Emery, for the plaintiff.

Cualvin Page, Ernest L. Guptill, and Thomas E. O. Marvin, for
the defendants.
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‘Warnacn, J. If a person to whom damages are awarded by
the commissioners in a highway case is dissatisfied, he may ap-
pear when their report is returned and object, and the court will
assess his damages by a jury. P. S.,¢ 68,s 10. An execution
will issue for damages and costs, as upon other judgments. P. 8.,
¢. 68, s. 11. In this case, by agreement, the damages were as-
sessed by a referee instead of by a jury. “No land or other
property taken for a highway shall be appropriated or used for
making the same until the damages assessed therefor are paid
or tendered ” (P. 8., ¢. 71, s. 4) ; and * In cases where execution
may not be issued by the supreme court for damages on account
of a highway, the person entitled thereto may recover the same,
with interest, by action of debt, if not paid in thirty days after
demand.” Ib., s. 7. In Fiske v. Chesterfield, 14 N. H. 240, a
highway had been laid out through the plaintiff’s land and his
damages assessed in 1887, but it was not built until 1842. No
demand for the damages was made by the landowner nor was any
tender of them made to him. Under astatute similar to the pres-
ent one, which provided that the damages should be paid or ten-
dered to the landowner before the highway was made (Laws
1830, p. 578, 574), the court held the plaintift was entitled to inter-
o8t from the time the road was built, butnot from the time it was
laid out. The court say (p. 242): ¢ At that time, then [the
date of building the road], the plaintiff’s property was taken
from him. He lost the use of it, and the public received the
benefit. The damages were not tendered, as they should by law
have been. N. H. Laws 574, ed. of 1830. From this time,
then, the damages may be considered as detained from the plain-
tiff.”  They also say, if the plaintiff ‘“had desired to throw
apon the town the burthen of paying interest, he should have
made a demand.” In Clough v. Unity, 18 N. H. 75, where a
highway had been laid out and the damages assessed, but the
land not actually appropriated for building it, it was held that
interest could be recovered only from the time of the demand.
The court say (p. 79): ¢ The lawimposed no other duty upon the
town, as to the time of making the payment, except only that it
must have been done, or a tender made, before they could make
the road. In the absence of any action on the part of the pro-
prietor himself, we think that it was reasonable for the town to
seek him and offer to pay, when they were ready to enter upon
the land for the purpose of exerting the power over it acquired
by the decree. N. H. Laws 574.”

In the present case, the judgment on the report of the com-
missioners legally established the highway. The question of
the plaintiff’s land damages was still being litigated, and was
undetermined during the pendency of her appeal. Lyman’s
DBridge Co. v. Lebanon, 59 N, H. 196. There was no judgment
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for the plaintiff entitling her to receive interest upon it until the
judgment upon the report of the referee. The damages were

_ not ascertained until the referee made his report. Before then

the plaintiff could not demand them. It is assumed that before
then the land was not actually taken from the plaintiff to build
the highway, and that she had the use of it until then. But'if
the land was actually taken from her before then, it is to be pre-
sumed that the referee’s report, like the verdict of a jury,

" included in the assessment of damages such interest as she was

entitled to receive to that time. The plaintiff is entitled to

.interest on the award only from the time of filing the report

of the referee until the date of the judgment thereon.

Judgment for the plaintiff accordingly.
All concurred. "

Rockingham, }
Dec., 1895, §

CutTLER, Assignee, v. DUNN.

In an action to set aside 2 sale made within three months of insolvency pro-
ceedings, unless the debtor was in fact insolvent if cannot be held that his
grantee had reasonable cause to believe him insolvent.

Certain evidence considered insufficient for submission to a jury upon such
issue.

TROVER, by the plaintiff as assignee of Martin R. Kelly, to re-
cover the value of a stock of goods sold by Kelly to the defend-
ant within three months of the insolvency proceedings. At the
close of the plaintiff’s evidence a nonsuit was ordered, and the
plaintiff excepted. The facts are stated in the opinion.

William P. Hale (of Massachusetts), for the plaintiff.

Eastman, Young 4 O Neill, for the defendant.

Parsons, J. The only question discussed by counsel is whether
there was not evidence sufficient to authorize a jury to find that
the defendant had, at the time of the purchase, reasonable cause
to believe the debtor insolvent. To establish reasonable cause
for belief that the debtor is insolvent it is not enough that the
creditor has some cause to suspect the insolvency of the debtor,
but he must have such a knowledge of facts as to induce a reason-




