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for the her to receive interestplaintiff entitling it theupon until
the of the referee. Theupon reportjudgment weredamages

thenot ascertained until referee hismade thenBeforereport.
the could not demand isthem. It assumedplaintiff that before
then the land was not taken from theactually buildplaintiff to
the and she hadthat the of ituse untilhighway, then. But’if

actuallythe land was taken from her before it isthen, to be pre-
sumed that the referee’s thelikereport, verdict of a jury,
included in the ofassessment such interest as she wasdamages
entitled to to thatreceive time. The isplaintiff entitled to
•interest on the award from the time ofonly thefiling report
of the referee until the date of the thereon.judgment

theJudgment plaintiff accordingly.for
All concurred.

Rockingham,
Dec., 1895.

Cutler, v. Dunn.Assignee,

a salean action to set aside made within three months insolvencyIn of pro-
debtor was in factunless the insolvent itceedings, cannot be held that his

tohad cause himreasonable believegrantee insolvent.
considered insufficient for submission to aCertain evidence jury upon such

issue.

astheTrover, of Martinassignee R.by plaintiff to re-Kelly,
stock ofvalue athe of soldgoods bycover toKelly the defend-

of thethree monthswithin insolvencyant theAtproceedings.
evidence aof the nonsuit wasplaintiff’sclose and theordered,

The facts are instated theexcepted. opinion.plaintiff

Hale for theP.William plaintiff.(of Massachusetts),

O’Neill,for theEastman, defendant.Young

discussedJ. The counsel is whetherParsons, only question by
sufficient to authorize a find thatthere was not evidence tojury

the time the causehad,the defendant at of reasonablepurchase,
to insolvent. To establish causebelieve the debtor reasonable

is it is not thefor belief that the debtor insolvent thatenough
cause to the the debtor,creditor has some ofsuspect insolvency

a of facts as tohe must have such induce a' reason­but knowledge
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v. Storer,75 Me.Kingdebtor’s insolvency. 62;of thebeliefable
Priest,Barbour v. 10380; U. S.Bank, U. S.v. 298.97Grant

“ to authorizethe but themjury;be found tobyis a fact toThis
andestablished by competentbe sufficientit mustfact,find the

evidence introduced thebyThe direct plaintiff. . .evidence.
had nothe defendant orknowledgethat belieftended to prove

And there was inwas insolvent. thenothingthat the debtor
hadrelied, whichwhich the plaintiffon anycircumstance legal

was aware ofthe defendantthat factanyto provetendency
It did not thatinsolvency. appearindicate thewhich would

,as it became .meet due. .had failed to any obligationdebtor
could havewhich authorized. . . themwas nothingThere

knew or hadhe causeto find that tojury] [the defendant][the
athen owed debts to greater amountthat hesuspect debtor][the

to Everett v.was Stowell,his 14ample discharge.”than property
of the Massachusetts court is ex­This82,Allen 85. language

inevidence thethe case.presentof plaintiff’sdescriptiveactly
that,in this case no evidence at the timeis ofaddition,In there

debtor,the was notof, sol­Kelly,the sale perfectlycomplained
thein is con­insolvency appointing assigneevent. The decree

the andto sue and ofhis ofvalidityclusive of regularityright
Burt, Mass.in v. 130 al­insolvencythe (Housesproceedings 368),

not contain thedoes of thespecific provisionour statutethough
S.,P. c. s. but such157,law decreeMassachusetts (Mass. 51);

establish, defendant,the theas debtor’sdoes not against insolvency
that fact is essential to theof sale. "Whenat the time assignee’s

Merrill,he is held to Smith 9to v. 144.recover, proof. Grayright
which this is broughtthe statute under action S.,Though (P.

201, s. not in terms the torequire assigneec. does thatprove26)
sale,at the time of the thethe debtor wrasinsolvent imposition

of the defendant’sof the burden reasonableprovinggreater
cause to the debtor insolvent would seem to include thebelieve

of actual It is to be un­lesser one of insolvency. hardlyproof
intended thederstood that the to defendantlegislature punish

and forfrom him becausefairly paidby taking property bought
a think he had reasonable cause to believe a factjury might

exist, thewhich did not the of debtor at thenamely, insolvency
insolvent,the debtor in fact ittime of the sale. “Unless was

that such a had reasonable cause to be­cannot bo held grantee
601;lieve him insolvent.” v. Hall, 584,16Wall.Wager Bridges

v. 152 Mass. 253.Miles, 249,
The evidence offered this issue cameonly competent upon

defendant,from the wrhowas called the as a witness.by plaintiff
It that the had for some over twoinsolvent,appeared Kelly,

Exe­been in the business of inyears engaged retailing groceries
ter, manyin which the defendant was also forbusiness engaged

fallat the same The defendant testified that in theyears place.
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of 1893 wanted to out trade,of and asked him severalKelly go
stock;times to his that on aOctober 18 of that tradebuy year

was which the defendant was a fairtoagreed upon, by pay mar7
ket stock,for the entireprice to be ascertained anby inventory

it,of and thethat defendant then bindto theKellypaid $93.38
; anthat was taken on and abargain 24,October billinventory

of sale ;for inthat the was taken thegiven inventory$964.23
and not until about that theevening completed midnight;

■amountwas not for several that Kellyfigured up days; thought
sale,the amount would the namedbe sum in the bill of but that

it less;to be that the defendant and withinproved subsequently
a few in cash,between and whichdays paid Kelly $600 $700
was the full value of the thethat no considera­ofpartgoods;
tion debt;was a he inthatpreviously existing purchased good

solvent;faith, and that was thatsupposing believing Kelly
so himtold he was no bills ofKelly morerepresented, owing

than and that his accounts much exceededthirty days’ standing,
his indebtedness; that wasfor solvencyKelly’s reputation good
in the ItThis evidence was alsocommunity. uncontradieted.

thethat in a ar­appeared 1891, made businessJuly,defendant
with- which he was to furnish torangement Kelly by groceries

him for the sum of contin­week; that thisper arrangement$5
ued for some when the discontinuedweeks, defendantthirty-two
it because had himnot as and becauseKelly hepaid agreed,

had become with the and wasKelly acquainted business buying
from other himthat at time of the sale owedtheparties; Kelly
some on account;book that storethe owner of be­$20 Kelly’s

drank,to lease it to the defend­ing him, because heunwilling
ant leased it and claimshimself sublet it to TheKelly. plaintiff
that these facts are findevidence from which the mightjury
that the defendant had insol­reasonable cause to believe Kelly
vent sale,at the time of the October 1893.18,

Whether the in business ar-March,termination of the1892,
between the for ofrangement theparties supply groceries,

which-had inbeen force for and the fact thatweeks,thirty-two
had become and wasKelly with the business pur-acquainted

of should have defendant reasonableothers, thechasing given
•cause October, 1893,to believe unsound inKelly financially
would in-facts evidence. A fairnot disclosed independ upon
ference from withthe fact that becomeKelly, acquaintedhaving
the business, his of rather than the plaintiff,othersbought goods

be he a and wasthat them at lower rate hencemight bought
less the de-to become oflikely insolvent than if he purchased
fendant at a if fact wasHowever this thebe,higher mayprice.
that histhe defendant so a thatsold to at lowKelly pur-price

monthsfrom others in to him forpreferencechasing eighteen
should have excited in defendant’s mind a distrust ofthe Kelly’s
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soundness, there is no such evidence in the case;financial and
of a source ofthe mere fact of of itselfKelly’s change supply

aa foundation for eitheralone cannot furnish finding way.
fact that inis the 1891,The most stress whenput upon July,

wasstore, thehired the landlord to let the storeKelly unwilling
thehe anddrank,because so defendant hired theto storeKelly

of Aldenand the case Marsh,and sublet it to v. 97 Mass.Kelly, 160,
that theis In that case it is fact the162, cited. held that debtor was

hisand business would be evi-intemperate neglected competent
ten thedence some to debtor wasdeucy insolvent, andhaving prove

to the existence of a cause whichthat it tended ofprove insol-
the natural andwould Theprobablebe effect. evidencevency

in case comes far short of thethe case cited. Whilepresent
athat debtor was of andhabitsintemperateknowledge neg-

or thebusiness,lected his that he had ofreputation neglecting
and his business McKinstry,v.mismanaging 6(Bartholomew

andAllen as the usual natural result of suchmight, a567),
conduct, acourse of of loss in busi-promote suspicion probable

and other evidenceness, with be on thecompetent ofquestion
cause,reasonable evidence that the inrespondent drank July,

1891, business,entered thebefore he without evidence as toany
his business,habits in the conduct of his does not furnish

for an mind to determine thethatground businessintelligent
was so conducted as to furnish reasonable of in-ground

1898,in October, two and a half after.solvency years It
a manbe that who has once had amay habit of intox-

ication is less thereafter to on alikely to successfulcarry re-
sult a business; but that ingrocery insolvency generally, the
common of inmankind, follows the aexperience newengaging
business one who has to excess inby alcoholic stimu-indulged

islant, established,not so as the relation of cause and effect, that
more than theevidence fact is not needed to themeager support
desired There is no ofevidencefinding. intemperate habits in

debtor,the while inor the thisneglect ofmanagement busi-
ness, and so far as the case to ashows, to leadnothing, belief
that he was not itoperating successfully.

The thethat was made in thefacts, ofinventory evening Oc-
tober the been24, 18,trade made andOctober boundhaving by
the and thatdefendant’s at the time ofpayment, Kelly the sale
owed the defendant on account whichbook was not$20 included
in the are too trivial for seriouspurchase, consideration. The
ease does disclose evidencenot for thecompetent consideration
of the which findcould that the defendantjury upon they had
reasonable to believe the debtor, insolvent atground theKelly,
time of the which the seekssale to set aside. Noplaintiff claim
is made facts otherthat the issueany for thepresent jury.
Whether the stateunder on of anstatute, any facts, assignee
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to avoid a salebe entitled like without that theproofmight pur-
chaser had cause at the timereasonable of sale to him to suspect
the debtor’s is a not raised theinsolvency, case,question by

andwhich has not been is notconsidered, decided.

Nonsuit sustained.

did not sit: the othersJ., concurred.Blodgett,

Rockingham,
Dec., 1895.

Lane, Ex’x, v. Hill, Ap’t.

court,Upon appealan from a decree of the aprobate defective statement of
be amended if nogrievance may ground appealnew of is added thereby.

A isappealreason of sufficient if it inshows error the which,decree if es-
tablished, reversal;entitle the aappellantwill to and will not be dis-
missed for indefiniteness it doesbecause not state the orgrounds evidence
upon of appellantthe contention the iswhich based.

Appeal, a decree of thefrom courtprobate and al-approving
a thecertain instrument as last will and testament oflowing

TheW. Lane. first reason for theGeorge is :assigned appeal“ Because said instrument was not the last will and testament of
said deceased.” Four other reasons were two of whichassigned,
were and issues framedabandoned, under the others were found

a in favor of the executrix.by jury
The tenders the issue under the first rea-appellant following

“son of That said instrument tonot beappeal: ought approved
and allowed as the last will and testament of W'. Lane,George
because she that since the andsays execution thereofmaking
the said W. Lane in his lifetime revoked the sameGeorge by

and another theexecuting will, of whichmaking duly provisions
are inconsistent therewith and intended to revoke the same.”

The executrix moves that the first reason of be dis-appeal
missed and for the thedecree ofjudgment affirming probate

because, thecourt, second and third reasons of(1) appeal haviug
been abandoned, and the andfourth fifth indetermined favor of
the the verdict tHeplaintiffs of no reasonby further ofjury, ap-

is which canpeal an issue be framed;uponalleged (2) admitting,
as claimed the athat wasappellant, will madeby subsequent by
the deceased, no error is out in the of thepointed decision judge
of and no reasonprobate, the ofwhy theassigned willprobate
should thestand;not first reason is(3) alleged loose,too vague,


