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to avoid a salebe entitled like without that theproofmight pur-
chaser had cause at the timereasonable of sale to him to suspect
the debtor’s is a not raised theinsolvency, case,question by

andwhich has not been is notconsidered, decided.

Nonsuit sustained.

did not sit: the othersJ., concurred.Blodgett,

Rockingham,
Dec., 1895.

Lane, Ex’x, v. Hill, Ap’t.

court,Upon appealan from a decree of the aprobate defective statement of
be amended if nogrievance may ground appealnew of is added thereby.

A isappealreason of sufficient if it inshows error the which,decree if es-
tablished, reversal;entitle the aappellantwill to and will not be dis-
missed for indefiniteness it doesbecause not state the orgrounds evidence
upon of appellantthe contention the iswhich based.

Appeal, a decree of thefrom courtprobate and al-approving
a thecertain instrument as last will and testament oflowing

TheW. Lane. first reason for theGeorge is :assigned appeal“ Because said instrument was not the last will and testament of
said deceased.” Four other reasons were two of whichassigned,
were and issues framedabandoned, under the others were found

a in favor of the executrix.by jury
The tenders the issue under the first rea-appellant following

“son of That said instrument tonot beappeal: ought approved
and allowed as the last will and testament of W'. Lane,George
because she that since the andsays execution thereofmaking
the said W. Lane in his lifetime revoked the sameGeorge by

and another theexecuting will, of whichmaking duly provisions
are inconsistent therewith and intended to revoke the same.”

The executrix moves that the first reason of be dis-appeal
missed and for the thedecree ofjudgment affirming probate

because, thecourt, second and third reasons of(1) appeal haviug
been abandoned, and the andfourth fifth indetermined favor of
the the verdict tHeplaintiffs of no reasonby further ofjury, ap-

is which canpeal an issue be framed;uponalleged (2) admitting,
as claimed the athat wasappellant, will madeby subsequent by
the deceased, no error is out in the of thepointed decision judge
of and no reasonprobate, the ofwhy theassigned willprobate
should thestand;not first reason is(3) alleged loose,too vague,
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and and amounts to more than that the resultgeneral, nothing
andis it affords the no informationplaintiff ofwrong; the(4)

error of and on which to forcomplained nothing trial.prepare
The moves for leave to amend the first reason ofappellant ap-“ because since thethereto, andpeal by adding executionmaking

thereof the said Laue in hisW. lifetime revoked theGeorge
same and another theby duly will,making executing provisions
of which are inconsistent therewith and intended to revoke the
same.” The issue of revocation was intended to be raised theby
first reason of appeal.

Bartlett and B.K. for theHenry Atherton, plaintiff.Greenleaf

for the defendant.Eastman, O’Neill,Young

ofParsons, J. The reason nowonly undisposed assigned by
the for her from the decree of courtappellant appeal the.probate

and the is inwill whose isapproving allowing validity dispute,
il because said instrument was not the last will and testament of
said deceased.” The moves to dismiss theappellee remaining
reason and for This motion inof ais,appeal judgment. effect,^

dismiss inmotion to the for the reason as­appeal insufficiency
and is in nature a demurrer andthe of admits all factssigned,

in Barnes,stated the reason of Eastman v. 62 N. H.appeal. 630,
631; 366;v. 365,61 N. H.Little, Waldronv.Doughty Woodman,

N. The claims that this58 H. 15. meansappellant allegation
that the instrument admitted to was not the will of theprobate

If the court has allowed asdeceased. the will of theprobate
deceased an instrument which is in fact hisnot thatwill, fact
would seem to constitute a sufficient reason the decree ofwhy
the court should be reversed. But theprobate claimsappellee
that the is areason statement as matterthat, ofsimply fact, the
instrument is not the last executed the de­probated paper by
ceased as a andwill, that, from the admission of this fact by
demurrer, no conclusion of law follows that this in­necessarily
strument was not entitled to as a will. If theprobate appellant
is to be held to the strict rules of contended for thepleading by

it is manifest that theappellee, to the method ofobjection goes
statement the and not to the substanceemployed by ofappellant
the of. thegrievance Whether,complained despite previous

Cowles,v.contrary 554;45 N. H.holding 553,(Patrick Rowell v.
323,Conner, N. and57 H. to thecontrary repeated324) adjudica­

tions, that an theupon from court theappeal probate only ques­
tions that can be considered this court are theby grievances

in thespecified reasons of 4(Bean v. N. H.appeal Burleigh, 550;
Bennett,Mathes v. 21 N. H. Hatch188, 200, 201; Purcell,v. 21

544,N. 550;H. Twitched Smith,v. 35 Patrick48, 50;N. H. v.
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H.Cowles, 553;45 N. v.Caswell H.Hill, 407, 408;47 N. Dodge
461;N. H.Stickney, Goodell,v. 60 v.Simmons H.63 N. 458, 460;

1; Slack,v. Pick.Boynton Dyer, 18 Slack v. 123 Mass. 443; Mur­
Walker,v. 131 Mass. thephy under state341), ofpresent the law

an amendment ato aprobate appeal new and dis­introducing
—tinct a new reason for not stated ingrievance appeal formany

thein reasons —isoriginal allowable,now if for thenecessary
S.,of c. 222, s. it isprevention gross injustice not now8),(P.

to determine.necessary Por the of theobjection nowappellee
under isconsideration to form, substance,not and so atfar, least,
as method of is concerned,statement the reasons of mustappeal
be considered and amendable. The substancepleading of the

is the admission toappellant’s grievance of an instru­probate
ment not in law entitled to for the reasonprobate assigned,—

wasthat it not the testator’s will. to the authoritiesAccording
cited v. andCowles Rowellv. aConner,(Patrick defectivesupra),
statement of can amendedgrievance be if no new orground

is added the amendment. If angrievance amendmentby is
to obviate thenecessary it be madeobjection, may by striking“out the word last.” It is at leastcertainly whetherquestionable

amendment is inany commonnecessary. phraseThough any
executed in is apaper will,form called in atestamentary legal

sense the testator’s will is a executed and underpaper existing
such circumstances as entitle it Into this sense theprobate.
word “last” adds and the used in thephrase isnothing, appeal
a denial that the was in ainstrument fact will.

The further that the isappellee reason too indefiniteobjects
and in effect; that it does not set out thegeneral, views,grounds,
or evidence which claimsupon the the instrument isappellant

thenot testator’s will. This is The reason is suffi­unnecessary.
ifcient it shows error in the which,decree if willestablished,

entitle the aappellant Barnes,to reversal. Eastman v. Doughty“Little,v. Waldron Woodman,v. cited Thesupra. isappellant
not confined to the same views, or evidence whicharguments,
were thebefore court.” v.presented Boynton 18probate Dyer,

“Pick. 1. There is in Bean v. whichnothing Burleigh gives
countenance to the that the is to setposition petitioner required

his inout reasons the an decree,nature of theagainstargument
or to into circumstances on which hego particular inmay rely

“Smart, 9, 10, 11.evidence.” Holt v. 46 H. TheN. isappellant
to state asat as reasons he andliberty chooses, tomany bring

inof the the courtlitigationinto below.”every proceedingspart
550,v. 4 H. The theBurleigh,Bean N. 553. correctness of con-

theof court various ofprobateclusion depended upon findings
Ifand law. the was satisfied with the offact appellant findings

court a of the embraced inupon portion questionsthe probate
she have limited her appealthe judgment, might by specifying
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in her reasons the as seemed tosuchupon points onlyfindings
her as in testator, non-execution,the undueobjectionable, insanity
influence, or she not to limitrevocation, but was her ap-obliged

ato of the matters embraced in thepeal portion judgment.
After a thereason for error in she wasgiving legal judgment,
not called oil to the thefurther reasons for correctness ofallege
reason or the evidence whichto state or sheassigned, grounds by

to establish her acontention. suffi-proposed assignedHaving
cient that the the testa-reason,— instrument was notprobated

will,—tor’s she was not to and as afurthercompelled go assign
foundation for that reason some other sufficient as non-reason,
execution, If aor revocation. she had revoca-insanity, alleged
tion, she would not have been to further and statecompelled go

she awhether claimed act,revocation by express by burning,
execution of to theby will,another or state evidencetearing, by

which she to establish her contention nor if; sheproposed alleged
non-execution, would she have been to set out theobliged particu-
lars in which she claimed andefective;the execution nor would

of duress, or undue haveallegation fraud, influence, compelled
her to the details of the made.allege Thecharge only obliga-
tion her was to state a sufficientupon which shereason,legally
has done.

The whole of the theof willquestion validity being brought
thisto court the reasonby of of’appeal, any disputed question

fact, the decision isof which material to the bequestion, may
determined a The issue of revocation tenderedby jury. pre­
sents asuch and should If thequestion, be allowed. reason is too
indefinite, the beobjection met amay by requiring specification

theof Rowell v. anappellant. H. 323. InConner,57 N. appeal
nature,of this the issues in to atendered, effect, amount such speci­

fication. While a fact,can anjury matters ofpass only upon
from theappeal court notprobate is limited to of facterrors

made by that tribunal, but mistakes of law are revisableequally
here; hence, a statement that embraces both matter of fact and
matter of law, as an issue to the v.improperthough jury (Lane
Hall, isante, p. not275), as a reason ofobjectionable appeal.

Casedischarged.
All concurred.
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