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legal possession and power to dispose of the property. This
may afford some reason for the holding that when the trust
funds are indistinguishably commingled with the general estate
of a bankrupt trustee, the trust creditor must take his dividend
like other creditors.

The Collar company gave no credit to the Market company.
The relation of debtor and creditor did not exist. DBetween the
two corporations there was no fiduciary relation of any kind.
The property, of which the money received on the checks forms
a part, is in the custody of the court. The receivers are officers
of the court, and the only question is whether they shall be di-
rected to pay the sum of $1,490.72 to the Collar company, to
whom it belongs, or to the creditors of the Market company, to
whom it does not belong. The fact that the Market company
have so disposed of the money that neither it nor the particular
property into which they have converted it can be distinguished
from their general estate, affords no reason for depriving the Col-
lar company of their property and giving it to the Market com-
pany or to their creditors. It is just that those who have had
sufiicient confidence in the integrity and business capacity of the
Market company to give them credit, should bear the loss result-
ing from misfortune, want of integrity, or of capacity. They
suffer the consequences of their own imprudence or lack of
judgment. It is not just that he who has not trusted them
should, by reason of their unlawful appropriation of his prop-
erty, be subjected to loss for the benefit of those who have.

Fixceptions sustained.

CrARg, J., did not sit: the others concurred.

Hillsborough,
Dec., 1895.

HasgrLL v. ATFRICA.

It is no defence to an action by anindorsee without recourse against the maker
of a negotiable note, in which a deposit of collateral is recited, that stock
delivered to the payee in exchange for the original collateral at a date sub-
sequent to the indorsement, and never held by the plainiiff, was not re-
turned or tendered to the defendaut.

Assumesiz, upon the two $1,000 notes hereinafter mentioned.
‘Writ dated, April 18, 1892. Facts found by the court. Novem-
ber 5, 1885, the defendant gave James S. Pierson three notes,
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two for $1,000 each and the other for"$2,000, all made and dated
at Huntingdon, Pa., payable to Pierson or order on or before
May 1, 1887, with interest semi-annually from November 1.
Each note contained the following: “Along with this obligation
and two others of the same date which aggregate three thousand
dollars, I have delivered certificate No. 75 for 176 shares of stock
in the Huntingdon Gas Company, issued the 21st day of August,
1884, accompanied with a letter of attorney for the transfer of
the same, as collateral security for the payment of said obliga-
tions. .And in default of payment of said obligations, I hereby
authorize the holder thereof, after ten days’ notice to me, to sell
said stock either at public or private sale, and apply the proceeds
toward the payment of the above-mentioned notes.” The cer-
tificate for the stock was delivered to Pierson with the notes.
Prior to April 22, 1887, Pierson indorsed the two $1,000 notes with-
out recourse and sold them to Walter B. Lawton, or placed them
in his possession and suffered him to treat them as his property.
Between April 22 and June 8, 1887, Lawton transferred them to
his brother Joseph in part payment of an indebtedness. In
March, 1891, Joseph indorsed and delivered them to the plaintiff”
for collection. The collateral was not delivered to Walter or the
subsequent holders of the notes.

~ June 8, 1887, the defendant paid the $2,000 note to Pierson
and took it up, and exchanged with him 81 shares of the Hunt-
ingdon Gas Company stock for the 176 shares previously held.
Pierson signed the following receipt and agreement, written upon
the back of the note: “June 8th, 1887, received from Walter
G Africa two thousand dollars in full of the principal of the
within note and $12.83 interest thereon to this date. I have also
surrendered the stock mentioned therein and received as collat-
eral security for the remaining two notes of $1,000 each, two cer-
tificates of stock in the Huntingdon Gas Company, one, No. 5,
dated October 5th, 1857, for 5 shares, and one, No. 85, dated 8rd
day of January, 1885, for 76 shares, also a letter of attorney
from J. Simpson Africa in whose name said stock was issued,
authorizing the transfer of the same. Said stock and letter of
attorney to be delivered to. said Walter G. Africa or his assigns
on the payment of the notes mentioned.”

Walter E. Lawton, Joseph Lawton, or the plaintiff never au-
thorized or ratified this exchange of stock, nor had the certificates
for the eighty-one shares in his possession ; and neither knew of the
exchange until after this action was begun. The plaintiff was
informed by the defendant, in March, 1891, that the certificate
for the 176 shares and the accompanying letter of attorney had
been returned to him. Pierson testified that he had never trans-
ferred the stock, and did not know what had become of the cer-
tificates. The stock still stands in the name of J. Simpson
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Africa upon the books of the corporation, and he has received
the dividends that have been declared upon it. The defendant’s
only defence was that the certificates of stock and letter of attor-
ney have rot been returned or tendered to him by the plaintiff.

Burnham, Brown ¢ Warren, for the plaintiff.
James F. Briggs and Oliver K. Branch, for the defendant.

Cuasg, J. The question whether the defence made would be
valid if the plaintiff or the party whom he represents, having
possession of the collateral, had lost it through his own negli-
gence, or for any reason was not ready to return it simultaneously
with the payment of the notes (Stuart v. Bigler’s Assignees, 98 Pa.
St. 80; Ocean Nutional Bank v. Fant, 50 N. Y. 474; Cuss v. Hig-
enbotam, 100 N. Y. 248 ; Whitcher v. Dexter, 61 N. H. 91; John-
son v. Creamery Association, post, p. 487), has not been considered,
for it does not arise upon the facts presented. The 176 shares of
stock were returned to the defendant prior to the commencement
of the action, and no damage is, or can justly be, claimed by the
defendant on account of any act or omission of the plaintiff in
respect to that stock. When the eighty-one shares were placed in
Pierson’s possession by the defendant, Joseph Lawton,the plaintiff
in interest, was the absolute owner of the two $1,000 notes, and
had possession of them. Ag Pierson indorsed the notes without
recourse, he was not liable upon them; and he had no authority
from Lawton to act for him in regard to them or the collateral.
Lawton never had the certificates of stock in his possession, nor
ratified Pierson’s acts in any way. The defendant knew, or by
the exercise of reasonable care would have learned, that Pierson
had disposed of the notes. In substance and effect, he appointed
Pierson trustee to hold the stock for the benefit of the owner of
the notes until they were paid, if the owner saw fit to ratify his
acts, and for his own benefit after the lien was terminated. The
plaintiff’ was no more responsible for the stock than he would
have been for payments of money made by the defendant to
Pierson on account of the notes. If there was negligence in the

care of the certificates of stock and the accompanying letter of’

attorney, it was not the negligence of the plaintiff, and is not
ground for delaying payment of his notes or for an offset against
the amount due upon them, Bank of the Uniled Siates v. Pea-
body, 20 Pa. St. 454,

Judgment for the plaintiff.

All concurred.




