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CreameryJohnson v. White Mountain Association.

Damages tothat accrue the defendant from out ofthe transaction which the
plaintiff’s of may recouped.cause action arises be

If the defendant’s is than due to hedamage greater plaintiff,the amount the
is to judgmententitled lor the balance.

Assumpsit. The writ contains a acount on contractspecial
for the for 1, 1894,services one from ofplaintiff’s year May
which the his 1,1895,breach was andalleged Januarydischarge
also general counts which aunder the plaintiff specified claim
for aas balance due for labor. wasThe the$260 plea general
issue, awith brief statement in the losssetting up recoupment
of the and hisplaintiff’s$457.60 disobedi-through negligence
ence of the defendants’ aorders. Facts found referee.by

In the defendants the as1898, a but-April, employed plaintiff
ter maker and of their of butter mak-businessgeneral manager

at a of a ining case he be retained insalary year$700 'should
their for a full and if he toemploy not, was beyear; paid $2.50

for the timeper he worked. He his dutiesday entered upon
1, 1893, and servedMay 1,until 1895.continuously January

There is due to him on of his for theaccount year$185.67 wages
30, 1894. After the the firstending April of year,expiration

the defendants with him to continue him in theiragreed employ
1,from in the sameMay 1894, and to him at thecapacity, pay

ofrate to each theper$650 toyear, ter-reserving party right
minate the contract on reasonable notice to other. The de-the
fendants the reasonable notice and himgave plaintiff discharged

1, 1895. The sum ofJanuary is due the on ac-plaintiff$6.83
count of his 1, June, 1894,since In1894. the de-wages May
fendants were to the amount of the$457.60damaged by plain-
tiff’s and disobedience thenegligence of defendants’ directions.
The referee ruled that the defendants were entitled to recoup
their to the extent theof whole amountdamages due($192.50)
to the and aplaintiff, made in their favor. Thegeneral finding

and forplaintiff moved on theexcepted, forjudgment report
The defendants$185.67. moved for thefor remainderjudgment

theirof after the sum found duedamages to thededucting plain-
tiff.

H. for theGeorge Bingham, The action isplaintiff. assumpsit
to recover certain balances due the as The caseplaintiff wages.
finds that the made twoparties distinct and con-independent

;tracts that there is due the services rendered underplaintiff'for
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the contract $6.83,;and under second$185.67,first contract'the
service the defendants,second contract ofthethat during through

the- lost $457.60,and disobedience of plaintiff,the negligence
seek to the balancesrecoupsum the defendants againstwhich

The moves forplaintiffdue the under both contracts.plaintiff
that the defendants$185.67,the sum of claimingforjudgment

due thethe balance plaintiffcan that$6.83,recoup only being
theunder which complainedunder the second contract, damage

arose.of
isthat the ofremedy recoupmentis settled doctrineIt a well

beto recoupedwhere the sought growallowed damagesonly
which theor transaction plaintiff’sof the uponout contractvery

arise out of anthat iffounded; independentclaim is the damage
v. 4Kemp,be recouped. Demmingcontract or tort cannotthey

175;Me. Bartlett v. Far­Co.,v. Forrest 63147;Sandf. Fessenden
v. 154Mattress Co. Mass.284;Mass. Knitted Griggs,120rington,

5; Paris, 39 Vt. 511.v.Phelps
a failure ofof consider­the theoryThe doctrine is based upon

re­that the to betheation, damages soughthence requirement
Its chief essentials,of the same contract.should arise outcouped

that the defendant’s ariseare,contracts', damagesas toapplied
orcontract; be liquidatedof the same they may unliqui­out

in excess of the bal­; can recoverdated the defendant nothingbut
methodsUnder the statutorythereunder.ance due the plaintiff

arecontracts consid­outof ofset-off, arising independentdamages
and the de­be; however, must liquidated;ered the damages,

the defendants’ claimTo allowcan excess.fendant recover any
the under the firstdue plaintifffor the'balancedamages against

ofdoctrineto the common-law recoup­contract would be enlarge
Batterman281;Mich.Fellows,v. 3set-off. Wardment to that of

51;Wend. v.McHardyv. 20171; Hall,v. 3 Hill StillPierce,
131;H. UnionHeath,v. 14 N.349;Mich. Elliot8Wordsworth,

Blanchard, N. H. 21.Bank v. 65

defendants.for theBatchellor,MitchellBingham, $

to a defendant from theaccruethatCarpenter, J. Damages
cause of action arisesthe plaintiff’stransaction out of which

v.499; SimondsColburn, 61 N. H.v.be Colerecouped.may
inisofThe doctrineCross, recoupmentH. 123. general63 N.

an in­actionin the plaintiff’sthe trial ofwheneverapplicable
the defendant de­claim ofwhich theof the facts onvestigation •todoes not compel parties bringThe lawispends necessary.

their can beconvenience rightstwo when with equalactions
settled in one.

as the man-defendantsthe thebyofThe plaintiffemployment
in thatof his servicesand renditiontheager business,of their
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a1, 1895,to constituted1, 1893,fromcapacity May January
rule. Thethe of thetransaction within plain-meaningsingle
renderedto recover for servicestiff's action is duringbrought

are the directand the to betime,that recoupeddamages sought
them.and disobedience inresult of his performingnegligence

histhe ofduties the wore not affected changeThe of plaintiff by
Theother modification of the contract.or legalcompensation

as is con-so far thetransaction,of the present questionaspect
his em-is same as would have been if the terms ofcerned, the it

in first1894, had been the1,after uponployment May agreed
instance.

thethe caused defendantsThe of to the byquestion damage
is nowas tried. Therenecessarily sugges­plaintiff's negligence

fair aas andtion that the was not accordedplaintiff thorough
his wit­that he was not as and heardtrial, fully satisfactorily by

counsel,nesses and as he could have been in an independent
him the defendants for the same cause.action bybrought against

theThe to a the defendants of bal­objection recovery byonly
thedue toance found due to them after the amountsatisfying

form of the in the trialrests the whichplaintiff, upon proceeding
this character the toAvashad. of court does not stopObjections

a full and fair trial a contro­consider. When on the merits of
and the is tohave been determined the formversy only objection

of is file amend­the toprocedure, party permittedprevailing any
ment of his that be to theobviatemay necessarypleadings

takeand to Clark,Clark v. 62objection, thereupon judgment.
267, 272; 517, 527;N. H. v. Fitch v.Miller, 62 N. H.Cushing

Nute, 700; 60;v.62 N. H. Cole 63 N. H. Peaslee v.Gilford,
220;H. Smith v.Dudley, 97;63 N. N. H. v.Hadley, Sleeper64

Kelley, 65 N. H. To entitle the defendants206. to forjudgment
the balance theirof no amendment is Theirdamages, necessary.
cause of action is set inforth their brief statement. Itfully
contains ano for for the balance due to them.prayer judgment
If in this it is it beparticular defective, now amended.may

it is the of the court to render such asOrdinarily duty judgment
the whole record the law Avithoutupon torequires, regard any

or Avantofrequest therefor.request Emerson,v. 15Kittredge
474; LeN. H. Rochester227, 239; v. Whitehouse,15 N. H. 468,

Bret v. 4 EastPapillon, 502.
Cross-actions in cases thisof kind, whenespecially separately-

tried, entail a needless to aexpanse. They extent,depend large
if not the same and in ouraltogether, evidence,upon practice

asare, tousually always tried Inthey be, suchought together.
a trial, the second inaction most cases serves to confusemerely
the issues and the In Cookv. Cush.perplex jury. Castner, 9
266, two oneactions, for deceit of the vendor in the sale aof
vessel and the inother for theassumpsit of theunpaid part pur-
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chase were tried The were directedmoney, jury (p.together.
theto find whether fraud had“first, beenany practiced by277),

vessel,sellers the ... If itof and if what were theso, damages.
then theor exceeded the balance due for theequaled purchase,

defendants in a verdict,this action would be entitled to general
asand, in entitled a verdict foraction,the other be tóplaintiffs

excess,the if than thesustained,If was but lessany. damage
balance of the it in reduction the amountwould ofpurchase, go
due the the and be entitledfor wouldplaintiffs purchase, they

a verdict in difference, defendants,to this suit for the as toand,
a verdict in inthe other action.” If the defendants thegeneral
first hadaction their claim for the balance of thepleaded price
in andthe issues would have been lessrecoupment, complicated
more The have findtried. would been told toconveniently jury
the amount due the defendants the whetherfor purchase money,

and iffraud, the causedthey practiced any so, therebydamages
theto to return a verdict the defendants if theseforplaintiff,

sums were and if for the difference in favor of theequal, not,
entitled to theparty sum.larger

The inthat the defendant who his demandimpression pleads
duecannot have for the excess found torecoupment judgment

him over the a dictumamount he owes to the restsplaintiff upon
of inParker, Britton v. TheJ., Turner, 481,6 N. H. 495. ques­
tion was not andthere never since has been considered.judicially
I­ Blanchard,n v. 21,Union Bank N. H. the65 question
whether the defendant could the balance hisrecover of damages
set in did not arise. He tendered theup recoupment plaintiffs,
and into thatcourt, $607.28,practically paid thereby admitting
sum to be due to them after the which he tosoughtdamages

and,were to'him, 22,allowed as the court thererecoup say (pp.“ the tried or under thethat could be triedonly23), question
was .. . whether more was due.” Thepleadings anything

were full itplaintiffs tendered,entitled to the amount although
to be a than was What is thereproved sum due to them.larger

said, after the far as the law of thissolanguage regardsquoted,
state, is a the dictumin Britton v. Turner.ofmerely repetition

theJudgment $265.10.for defendantsfor
All concurred.


