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came not as ordinary travelers to an inn, but as to a banquet,
for the purpose of participating in and enjoying its festivities.
And likewise as to both, the fact that the defendant chanced to
be keeping an inn and served the banquet there makes his lia-
bility no greater than that of any other person, not an inn-
keeper, who might have taken and executed the contract either
at the inn or elsewhere. Omne may be an innkeeper without
being a club caterer, or he may be a club caterer without being
an innkeeper, or he may be both; butif he is, the two em-
ployments are so far separate and distinet in respect of duties
and liabilities as not to make him responsible in the one capac-
ity for liabilities incurred in the other. See Miner v. Staples, T1
Me. 816,—36 Am. Rep. 818.

Nor does the fact that the plaintiffs had registered and been
assigned a room in the inn affect the legal status of either
party. As to the banquet where the loss occurred, ‘“ which was
not furnished to the guests of the house and was not one of the
meals provided for them,” the plaintiffs’ registration and assign-
ment put them in no different position in a legal sense than they
would have occupied if they had registered and obtained a room
elsewhere, or if the defendant had served the banquet at some
place separate from and disconnected with his inn.

Not having lost their property at the defendant’s inn in the
character of guests, but in the execution of a purpose distinct
from their accommodation as guests, the plaintiffs’ actions are
not maintainable. Authorities supra.

Other grounds of defence need not be considered.

Judgment for the defendant.

CARPENTER, J., did not sit: the others concurred.

Cods,
Dec., 1895.

StateE v. WrInniams, Ap't,

Justices of the peace and police courls are authorized, subject to appeal, to
hear and delermine, upon a plea of not guilty, complaints charging a viola-
tion of ¢. 112, P. 8., of the sale of spirituous and intoxicating liquors, whemw
the penalty prescribed for the offence charged is a fine of ten dollars.

ArpEAL, from the police court of Northumberland. The de-
fendant was convicted in the police court upon his plea of not
guilty to a complaint charging him with keeping for sale lager
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beer and fermented cider, and.sentenced to pay a fine of ten dol-
lars and costs. TFrom this conviction and seutence the defendant
appealed, and having entered his appeal in the supreme court,
moved to dismiss the same, claiming that the judgment appealed
from was unauthorized and void, and that police courts have not
jurisdiction to hear and determine, upon a plea of not guilty, any
offence arising under ¢. 112, P. 8., of the sale of spirituous and
intoxicating liquor.

Herbert I. Goss, solicitor (with whom were James W. Remick
and Daniel C. Remich), for the state.

Drew, Jordan ¢ Buckley and Robert N. Chamberlin, for the
defendant.

George B. Cox, in behalf of the Law and Order League of New
Hampshire, filed a brief. -

Parsons, J. Whether s. 28, ¢. 112, P. 8., is modified bye. 117,
Laws 1895, and whether that act is void because of constitutional
limitations, are questions which it is not necessary to consider in
the present case. It is conceded that the legislature had consti-
tutional power to confer the jurisdiction exercised in the present
case; and that by the general provisions of the Public Statutes,
¢. 248, ss. 8-7, such jurisdiction is conferred upon police courts
unless the general authority there given over “any prosecution
.or action of a criminal nature”” does not extend to cases under c.
112, because of the limitations imposed by s. 28 of that chapter.
"The claim is that by this section justices and police courts have
jurisdiction merely to bind over to the supreme court persons
charged with any offence mentioned in the chapter, even if the
offence charged would otherwise be within their general author-
ity to hear and determine. The section is asfollows: ¢ Sect. 28.
If upon proceedings had before a justice or police court for any
offense mentioned in this chapter, the accused shall plead not
guilty, and the justice or court, on hearing the evidence, is of
opinion that he is guilty of the offense charged, the justice or
court shall order the offender to recognize, with two or more suffi-
clent sureties, in a sum not less than two hundred nor more than
four hundred dollars, to appear, . . . and in the meantime to be
of good behavior, and not to violate any provision of this chap-
ter.” Beside numerous offences not within the jurisdiction of
justices or police courts, as defined in the Public Statutes, to hear
and determine, the chapter mentions offences in ss. 14 and 17,
the only penalty for which is a fine of ten dollars. Does s. 28
apply only to cases where a justice or police court has not other-
wise jurisdiction to hear and determine, or is the general jurisdie-
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tion conferred in ¢. 248, supra, conferred with the proviso, ¢ except
offenses mentioned in ¢, 11277 What was the intent of the legis-
lature in the enactment in 1891 in the general body of statute
law, under the title of the Public Statutes, of the two sections
which, literally construed, appear to be in conflict? That inten-
tion ig to be ascertained by competent evidence and not necessa-
rily by the application of arbitrary rules. Opinion of the Justices,
66 N. 1I. 650, 651, 661-670. Hither the general provisions of c.
248 must be read with the proviso,“ except the offences mentioned
in ¢ 112,” or the authority to bind over in s 28, ¢ 112, was
intended to be exercised only in cases where the justice or police
court had not authority to hear and determine. By the literal
conflict we are forced to the adoption of one construction or the
other.

Our attention has been called to State v. Perkins, 63 N. H. 89,
and State v. Thornton, 68 N. H. 114, 115, as construing similar
language in the General Laws, ¢. 109, 5. 22, to mean that justices
and police courts have not authority to hear and determine such
offences. Neither these cascs nor the general rule that the legis-
lature in re-enacting o statute in the same language is presumed
to have adopted the meaning already given it by the courts (Bish.
Wr. L., s. 97) are necessarily decisive of the prescunt case. The
(uestion remains, what was the intent of the legislature in 1891.
“ Ovrdinarily, if there are a general statute and one local or special
on the same subject in conflicting terms, neither abrogates the
other, but both stand together. . . . But where from anything
cognizable by the judges they are satisfied the general law was
meant to supersede the local or special, they will give it such
effect.” Bish. Wr. L., s. 112 b. The sections under discus-
sion arc parts of one act, though found in different chapters,
and the whole body of the act is competent for consideration
upon the question of legislative intent. [Hitehins v. Petlingill, 58
N. IL 386, 890. Assuming that thelegislative intent in 1878 was
as found in the cases cited (State v. Perkins, State v. Thornton,
supra),— a point upon which no opinion isnow cxpressed,—such
changes were introduced in 1891 as compel a finding of a con-
trary intent in the Public Statutes. For though the words of s.
28 do not differ materially from the language used in the corre-
‘sponding section of the General Laws, nevertheless the changes
made in ¢. 248, entitled ¢ Courts of eriminal jurisdiction,” with cor-
responding alterations in the liquor statute, establish the legisla-
tive intent to enact in 1891 a code of procedure uniform in all
criminal cases. If the legislature intended a special procedure in
liquor cases in 1878, in 1891 the contrary purpose cannot be mis-
taken. Under the General Laws, upon a plea of guilty or nolo
conlendere, a justice was authorized to render final judgment and
sentence in any case where the fine was fixed by law and did not
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exceed one hundred dollars (G. L., ¢. 252, 5. 7); and by Laws
1881, ¢. 5, s. 1, like authority was given police courts upon the
same pleas in cases where the fine did not exceed two hundred
dollars and the term of imprisonment did not exceed six months.
By special provisions of the liguor statute (&. L., ¢. 109, ss. 20,
21), a justice or police court had like authority over any offence
mentioned in that chapter upon a plea of guilty or nolo contendere,,
or in case the accused elected a trial by the justice or court and
filed a writing waiving his right of appeal. These provisions are
found without change in the Commissioners’ Report upon the
Public Statutes (c. 111, ss. 28, 29; ¢. 247, ss. 4, 8) ; but the gen-
eral sections were amended by the legislature by adding to each
the clause previously found only in the liquor statute, authoriz-
ing final judgment and sentence if the accused elects a trial by
such court or justice and in writing waives his right of appeal.
Section 4, ¢. 247 of the Report was also amended with thé evi-
dent purpose, perhaps not entirely successful (P. 8., ¢. 112, ss. 27,
88), of including within it the offences mentioned in the chapter
upon the sale of liquor. At the same time ss. 28 and 29 of e.
111 of the Commissioners’ Report (G. L., ¢. 109, ss. 20, 21) were
stricken out. Report of Joint Special Committee on the Public
Statutes, p. 21, 5. 106; p. 34, ss. 171, 172. These changes are sub-
stantial evidence of great weight tending to establish an inten-
tion to make general what was before special. The intention was
not to deprive a person accused of a statutory offence in relation
to the sale of liquor of the right to elect a trial before a justice or
police court, but it was to extend that privilege to all offenders.
Hence the provision directing justices to bind over in all cases
remained as it had been since 1867 (G. 8., ¢. 99, s. 16; Commis-
sioners’ Report, G. 8., ¢. 100, s. 16), subject to the proviso, unless
the accused elects a trial in the manner prescribed. The legis-
lature understood this special provision was as much an exception
to the comprehensive terms of s. 28, ¢. 112, P. 8., standing in
the general chapter upon criminal procedure, as it was when
placed in the liquor statute. This view was held because of”
a general understanding that all the provisions of c¢. 248 applied
according to their terms to criminal proceedings generally. It
cannot logically be said that the legislature understood that
s. 8 of ¢. 248, P. 8., by its general terms limits the applica-
tion of s. 28, ¢. 112, without admitting that s. 8 has a similar
effect. The amendments cited could not have been made as they
were made except upon a legislative understanding that the pro-
visions of c. 248 applied to all cases to which they were in terms
applicable. Such understanding is the legislative intent. The
legislative understanding that the provisions of ¢. 248 applied to
all cases established by the amendments made in the course of its
adoption, is conclusive evidence of the legislative intent in the-
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enactment of s, 28, ¢. 112, and ss. 8-7,¢. 248, P. 8. The latter
sections confer jurisdiction in all cases, and the direction of the
former section to bind over is not intended to and does not vio-
late the general principle of uniformity and establish a peculiar
rule in liquor cases,but merely prescribes the procedure when the
offence charged is not within the general jurisdiction of the justice
or police court. As by the statutes in force before the enactment
of ¢. 117, Laws 1895, which are not affected directly or by impli-
cation by that act, the police court had jurisdiction to hear and
determine the offence charged, the judgment rendered was valid,
and the case is properly brought before this court by appeal.

Motion to <..miss dended,
All edneurred.

MEMORANDUM.

Chief Justice Dor died on the ninth day of March, 1896.

On the first day of April, 1896, Mr. Justicc CARPENTER was ap-
pointed chief justice of the court to fill the vacancy occasioned
by the death of Chief Justice Dog.

On the fourteenth day of April, 1896, Mr. RoBERT GorDOX
Pixr was appointed an associate justice of the court to fill the
vacancy occasioned by the appointment of Mr. Justice Car-
PENTER to be chief justice, and took his seat upon the bench,
April 21, 1896, at the trial term then held at Lebanon.




