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Louis G. Hoyt, solicitor, for the state.
Calvin Page, for the defendant.

Cuarg, J. “In a complaint or indictment in any case arising
under the preceding sections, a lottery may be described as a pre-
tended lottery, which shall be sufficient, whatever the proof may
be; and it shall not be necessary to.allege or prove, upon trial,
who is the owner of the property, nor who manages, conducts, or
draws the lottery, or participates therein.” P. 8., ¢ 270, s. 4.
The game of policy being a lottery, the indictment sets forth all
that is required under the statute. It charges the defendant with
an offence in the words of the statute, and describes to him the
particular kind of a lottery he is charged with making and put-
ting up. State v. Follet, 6 N. H. 58; State v. Clarke, 38 N. H.
829; State v. Moore, 68 N. H. 9; Commonwealth v. Wright, 187
Mass. 250; Commonwealth v. Sullivan, 146 Mass. 142,

. Motion denied.
All concurred.

Rockingham,
June, 1896.

TurtLe v. LANGLEY.

In the absence of a written contract, one who occupies a farm at an annual
rental is to be deemed a tenant at will from year to year, and as such is
entitled to the hay grown upon the land.

A general report of a referee in favor of a party whose conduet in carrying
on a farm is brought in question, is equivalent to a finding that he did all
that good husbandry required.

Trover, for hay. Facts found by a referee. Early in 1890,
the plaintiff and one Haley, who owned a farm in Exeter, had
negotiations with reference to a lease of the farm to the plaintiff
for the term of five years. Haley agreed to give a lease for that
term for $150 a year and allow the plaintiff to sell some of the
hay raised on the farm, provided it was done so as not to injure
the farm; meaning if any hay was sold, manures or other fertil-
izers should be bought and used. No agreement in writing er
memorandum was made or signed at this time. The plaintiff’
moved on the farm about April 1, 1890. Haley died December
21 of the same year, no written lease having been executed. A
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lease was drawn up by Haley which the plaintiff’ refused to sign
because they could not agree as to the right of the plaintiff to
sell any of the hay raised on the farm, the plaintifl’ claiming he
was to have the privilege of selling hay if he left the farm in as
good condition as he found it. Haley would not agree to this,
and no lease was signed by either. About April 1, 1891, the
plaintiff’ left the farm, leaving in the barn hay raised during the
year. A part of this hay was afterward sold to the defendant
by the executor of the will of Haley. The plaintifl’ carried on
the farm in a husband-like manner during the year he was there.
It did not appear whether the referee’s assessment of damages
was made upoun the basis of the full value of the hay, or upon its
value to be fed out on the farm.

Lastman, Young ¢ O’ Neill, for the plaintiff,
Lrink § Marvin and Thomas Leavitt, for the defendant.

Bropeurr, J. The plaintiff’s occupancy of the farm was that
of a tenant at will from year to year (P. 8., c. 246, s. 1; Whitney
v. Sweit, 22 N. H. 10, 18) and as such entitled him to its annual
fruits, of which the hay was one. Feleh v. Harriman, 64 N. H.
472, 478 ; Plummer v. Currier, 52 N. . 287, 296, aud authorities
cited. And this would still be so, even if the hay was subject to
the restriction that it be fed out on the farm. Griswold v. Morse,
59 N. I 211, 214.

As tenant at will, the plaintiff was bound to carry on the farm
in a husband-like manner. Whether he did so is a question, not
of law, but of fact (Pickering v. Moore, 67 N. II. 538); and hav-
ing been found in his favor by the referce, it may properly be re-
garded as equivalent to a finding that good husbandry did not
require him to spend on the farm that portion of the hay now in
controversy. Noyes v. Patrick, 58 N. H. 618, 619 ; Whitiredge v.
Fdmunds, 63 N. H. 248, 249. Giving this effect to the finding,
the defendant can have no cause of complaint as to the basis on
which the damages were assessed by the referee; and if the plain-
tiff has any, he has failed to make 1t known.

Judgment on the report for the plaintiff.
All concurred.

VOL. LXVII. 31




