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Belknap,
June, 1896.

Hornaxp v. Laconia Buinping AND LioAN ASSOCIATION.

An action cannot be maintained upon the unauthorized promise of officers
of a corporation to pay to a mortgagor the amount in excess of the mort-
gage indebtedness realized from a sale of the premises after the expiration
of the year of redemption.

A judgment can be attacked for a defect therein only in a direct proceeding
instituted for the purpose.

Asgsumesir. Facts found by the court. The defendants re-
covered a judgment against the plaintiff upon a mortgage as fol-
lows: It is therefore considered by the court that unless the
defendant [the plaintiff in this action] pay the plaintiff [the de-
fendants in this action] the sum of within sixty days from
date of judgment, that the plaintiff [defendants in this action]
recover possession of a certain tract of land set forth at large
in the writ on file, and cost taxed at $5.57.”” A writ of posses-
sion issued, and the defendants were put in possession of the
premises and retained it for a year. After the expiration of the
year, they sold the premises for enough to pay the plaintiff’s in-
debtedness to them and $878.38 besides,

The defendants are a corporation having a board of directors,
president, and treasurer. The president and treasurer were not
authorized by the by-laws or a vote of the directors to make
contracts for the corporation. The president, understanding
that the excess of the proceeds of the property above the sum
required to pay the corporation’s claim would belong to the
plaintiff, assured him several times during the year of redemp-
tion that all the defendants wanted was the amount of their
debt, and the plaintiff would have the excess, if any, upon the
sale of the premises. The plaintiff understood the matter in
the same way. Because of his reliance upon the statements of”
the president and similar statements of the treasurer, he did
not redeem. The president and treasurer did not intend to
mislead or deceive him. The plaintiff is to have judgment for-
$378.88 and interest if he can maintain the action upon the
foregoing facts; otherwise, the defendants are to have judg-
ment,

Napoleon, J. Dyer and E. 4. ¢ C. B. Hibbard, for the plaintiff.
Jewelt & Plummer, for the defendants.

Cuasge, J. The defendants had not authorized their president
and treasurer to contract in théir behalf. So far as appears,
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there was no course of dealing from which authority could be
inferred. The officers did not have authority by virtue of their
offices. Without action by the corporation specially conferring
it, they had no more authority in this respect than any other
member of the corporation. P. S., ¢ 149, ss. 8, 4; 2 Cook
Stock & Stockh., ss. 716, 717; Wuit v. Association, 66 N. . 581.
Their assurances to the plaintiff, therefore, were not assurances
of the corporation and cannot bind it, even if they were sufli-
cient in all other respects to constitute a contract. Neither do
they bind the corporation by way of estoppel. One cannot be
estopped by an act which he did not do himself nor authorize
another to do in his behalf. This is as true of a corporation as
of a natural person.

The plaintiff is not at liberty to attack the judgment re-
covercd in the former action on account of the defect therein.
He can do that only in a direct proceeding instituted for the pur-
pose. Van Kleet Col. At. 23; Clough v. Moore, 63 N, H. 111.
In such proceeding the defect might be cured by amendment
(Brown v. West, 65 N. H. 187); and it probably would be, since
it appears that the plaintiff has not suffered any injury from the
defect.

Judgment for the defendants.

Parsoxns, J., did not sit: the others concurred.

Belknap,
June, 1896.

Toompson, Assignee, v. TETLEY.
b 2

An assignee in insolvency cannot recover funds which a creditor of the in-
solvent, without the aid or co-operation of the latter, has obtained in satisfac-
tion of his demand by suit brought in another state prior to the insolveney
proceeding.

Assumpsit, by the assignee in insolvency of the Laconia Man-
ufacturing Company, to recover $457.568. Tacts found by the
court. December &0, 1898, the Laconia Manufacturing Com-
pany, a corporation organized under the laws of this state, was
mdebted to the defendant, a resident of Laconia, in the sum of
$850 upon an open account, and was insolvent. On that day the
defendant, not knowing but having reasonable cause to believe
that the company was insolvent, in good faith and with no intent
to evade the insolvency law, assigned his account against the
compauy to the A. 8. & B. Co. of Massachusetts, as collateral

VOL. LXVuIL. 382

|68 481
69 176




