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there was no course of dealing from which authority could be
inferred. The officers did not have authority by virtue of their
offices. Without action by the corporation specially conferring
it, they had no more authority in this respect than any other
member of the corporation. P. S., ¢ 149, ss. 8, 4; 2 Cook
Stock & Stockh., ss. 716, 717; Wuit v. Association, 66 N. . 581.
Their assurances to the plaintiff, therefore, were not assurances
of the corporation and cannot bind it, even if they were sufli-
cient in all other respects to constitute a contract. Neither do
they bind the corporation by way of estoppel. One cannot be
estopped by an act which he did not do himself nor authorize
another to do in his behalf. This is as true of a corporation as
of a natural person.

The plaintiff is not at liberty to attack the judgment re-
covercd in the former action on account of the defect therein.
He can do that only in a direct proceeding instituted for the pur-
pose. Van Kleet Col. At. 23; Clough v. Moore, 63 N, H. 111.
In such proceeding the defect might be cured by amendment
(Brown v. West, 65 N. H. 187); and it probably would be, since
it appears that the plaintiff has not suffered any injury from the
defect.

Judgment for the defendants.

Parsoxns, J., did not sit: the others concurred.

Belknap,
June, 1896.

Toompson, Assignee, v. TETLEY.
b 2

An assignee in insolvency cannot recover funds which a creditor of the in-
solvent, without the aid or co-operation of the latter, has obtained in satisfac-
tion of his demand by suit brought in another state prior to the insolveney
proceeding.

Assumpsit, by the assignee in insolvency of the Laconia Man-
ufacturing Company, to recover $457.568. Tacts found by the
court. December &0, 1898, the Laconia Manufacturing Com-
pany, a corporation organized under the laws of this state, was
mdebted to the defendant, a resident of Laconia, in the sum of
$850 upon an open account, and was insolvent. On that day the
defendant, not knowing but having reasonable cause to believe
that the company was insolvent, in good faith and with no intent
to evade the insolvency law, assigned his account against the
compauy to the A. 8. & B. Co. of Massachusetts, as collateral

VOL. LXVuIL. 382

|68 481
69 176




482 ' THOMPSON » TETLEY. [68

security for his indebtedness to them, at their request and
for the sole purpose of securing the same. January 8, 1894,
the A. 8. & B. Co. brought suit in Illinois upon the account
against the Laconia company, and summoned as trustees their,
debtors in that state. The trustees disclosed $53% in their hands
belonging to the Laconia company,and March 24, 1894, judgment
was rendered against them for that amount, less $28 for their
costs. The judgment was paid to the A. 8. & B. Co., and
on April 80, 1894, they credited the defendant with $457.53, the
net sum realized by them.

January 29, 1894, a petition in insolvency was filed against the
Laconia company. On February 12, it was adjudged insolvent,
and February 27, the plaintiff was appointed assignee.

Frank M. Beckford and L. A, § C. B. Hibbard, for the plaintiff.
Jewelt & Plummer, for the defendant.

Pige, J. It is immaterial that the defendant knew or had
good reason to believe that the Laconia company ivas insolvent.
Assignments of claims against an insolvent debtor are not within
the provisions of the 26th section of the insolvency law. P. 8., c.
201, s. 26. That section relates exclusively to transfers of the
debtor’s property.

Assuming without inquiry that, as the plaintiff claims, the
rights of the parties are exactly the same as they would be if the
defendant instead of acting through the agency of the A. 8. &
B. Co. had himself instituted and prosecuted to judgment
the suit in Illinois, and had directly and personally received the
money, the action cannot be maintained. The satisfaction of a
creditor’s demand against an insolvent debtor by the operation of
the law of this state (Hurlbutt v. Currier, ante, p. 94) or of any
other state, without the debtor’s co-operation or consent, cannot
be a wrongful preference or payment. The exercise of a right
which the law gives cannot be unlawful. The statute of in-
solvency has no extra-territorial force. It could neither-dissolve
the defendant’s lien obtained by his action in Illinois upon the
Laconia company’s property there found, nor afford any objection
to the prosecution of the suit to final judgment. Sturievant v.
Armsby Co., 66 N, H. 557, and cases cited ; Barth v. Backus, 140°
N. Y. 230.

By that judgment the defendant’s title to the money is conclu-
sively established. Lawrence v. Batcheller, 181 Mass. 504 ; Proc-
tor v. Bank, 152 Mass. 228 ; Marine Oredit Co. v. Hunter, L. R. 8
Ch. 479. There is no statute making the title so acquired void-
able by the assignee, if such a statute could be constitution-
ally enacted by a state legislature. The question whether the
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prosecution of the Hlinois suit might or would upon seasonable
application have been enjoined (Dehon v. Foster, 4 Allen 545,—
S. C., T Allen 57; Cble v. Cunningham, 138 U. 8. 107) is not raised.

Judgment for the defendant.

Parsons, J., did not sit: the others concurred.

Carroll,
June, 1896,

Bryant ¢ a. v. TamworTa.

A finding by the county commissioners adverse to the removal of gates across
a highway will not be disturbed if the laying out was legal, or the highway
has become such by user.

1f gates maintained across a highway constitute an unlawful obstruction, the
remedy is by indictment under P. S., ¢. 77, s. 8.

The laying out of a highway by selectmen is the exercise of a judicial power
conterred by statute, and cannot be collaterally impeached.

PrriTioN, to the county commissioners, for the removal of
gates and bars across a highway in Tamworth, laid out by the
selectmen, subject to gates, June 5, 1852. The petition alleged
that the gates and bars had become unnecessary and inexpedient,
that the selectmen, upon petition to remove the gates, refused to
do s0, and requested the commissioners to lay out the road as an
open highway. Upon duenotice and hearing, the commissioners
reported that in their opinion there was no occasion to remove
the gates and that the prayer of the petition should not be
granted. The plaintiffs introduced a copy of the record of the
laying out in 1852, and claimed that it was illegal as to thelaying
out of the highway subject to gates and that the commissioners
should order them removed. The court ordered judgment on
the report of the commissioners, and the plaintiffs excepted.

Josiah H. Hobbs, for the plaintiffs.‘
Seu;all W. Abbott, for the defendants.

Broverrr, J. The plaintiffs have no case. If the laying out
of the highway in 1852, subject to gates, was legal, no error ap-
pears in the finding of the commissioners that there is no occa-
sion to remove the gates; and if the laying out was illegal, the
finding is in no wise affected, because the highway long since




