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Merrimack,
June, 1896.

Judge Sullowayof Probate v. a.&

of the on anliabilityThe sureties executor’s bond is coextensive with that of
principal.the

a ofby probatedecree the court executor is thechargedthe withWhere
testator,his toamount of indebtedness the the liable therefor;sureties are

and their is not the factliability byaffected that the was insolventexecutor
the of appointmentat date his and unable to discharge his toindebtedness

the at timeanyestate thereafter.

the asDebt, defendants sureties on the bond ofagainst Daniel
executor of the will ElizaBarnard, of Bean. Pacts found theby

court.
At the time of bis as Danielexecutor, Barnardappointment

notes,was to theindebted estate two toupon promissory payable
1891,Eliza Bean. be filed28,December with the of pro-judge

bis asbate account wherein beexecutor, himself withcharged
ofthe amount his toindebtedness the estate. He died January

before the10, 1892, account was 1892,settled. 26,January
James E. Barnard was administrator of the estate ofappointed

1892,andDaniel, on settled theFebruary 9, account filed by
settlement,Daniel. Upon that it was decreed theby probate

court that there was in the bands of Daniel at the time bisof
todecease, be accounted for his theadministrator, sum ofby

in$17,751.70, which was included of$565.42, the amount Daniel’s
own indebtedness to the estate.

James E. Barnard was also deadministrator -nonbonisappointed
of the estate of Eliza and hisBean, settlement ofupon account,

28,March 1892, be was decree of the courtby with thecharged
amountfull found to be in Daniel’s bands at bis($17,751.70)

anddecease with other initems, all tosundry amounting
$17,894.97. this Elliott,Of Sarah asamount, E. administratrix

theof estate of was lawLydia Elliott, entitled to the sum ofby
$5,447.48. James E. never in fact received the due frommoney
Daniel to the estate of HeBean. to Elliott the sum ofpaid

and$4,867.93, turned over herto as cash the claim against
Daniel’s estate the notes, thenupon $57.9.55;to andamounting
she him a $5,447.48gave for fullin settlement ofreceipt her in-

interest the Bean estate. Neither intended to release the sureties
on Daniel’s bond. Daniel was wheninsolvent appointed executor,
and so continued until his death. Elliott the claim topresented
the commissioner on his andestate, it was atallowed $579.55.
She has areceived dividend of cent and receivethirty per may

Ifanother. the isplaintiff entitled to it is to be forjudgment,
and$405.48 interest 26,from 1892.July
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theforHollis, plaintiffSargent

and FrankEdward B. S. N. theParsons,Sanborn for defendants.
isin this case whether themain suretiesquestionThe on an ad­

anbond administratorministration of insolvent at the time when
and so continues hiswho administration, areappointed, during

of duefor the debt thepayment any adminis­fromguarantors
his andtrator at the time of liable thereforappointment, on the

Thebond. is one ofadministration question great importance,
which to be considered before it is determinedthoroughlyought

that thethe of the state mereas law of the ad­insolventsigning
solventbond sureties isbyministrator’s sufficient ato create

of awras,valuable estate out what moment before, a worthless
claim.

Our is that Daniel Barnard wasposition properly chargeable
in his .account with theadministration full amount of his debt to

It not be otherwise,the could wellestate. because the decree
owed estate;determined what he the but unless the sureties were

of his thedebt, decree did notguarantors persona] necessarily
the of his debt for whichdetermine arepart they responsible.

not,The has so far as we can beenprecise point find, passed upon
—state; the first ofin this but thepart that the ex-proposition

with theecutor is amount of his debt to thechargeable personal
— been fixedestate has statute and several allby decisions, of
leave the raisedwhich here.open question

did notThe defendants become theforguarantors ofpayment
the then debt to estate;executor’s the didexisting they engage
that he not embezzle thewould of the estate and forproperty

the hisdue care in of official Bor assetsdischarge whatduty.
is the himself liableexecutor ? Bor such as can due dil-only by

turned into If in thebe settlementigence money. of Eliza
Daniel Barnard hadestate,Bean’s found no to collect theway

her,toother notes he would havenot been withpayable charged
amount,their nor his sureties held forliable his failure to collect

rulethem. The same must to his own notes.apply The statute
amakes such debt assets to be accounted for as other doesdebts, but

not make “A issuch assets formoney. surety liable the execu-
tor’s to the same extentdebt, as for the ofonly debts third par-

Earles,ties.” v. 8 Bax. “AllSpurlock 437. debts due to(Tenn.)
which duethe estate, collected,have beenby diligence might

be accounted for in S.,shall P. s.c. 9. “A debtmoney.” 189,
thedue from administrator to the estate shall and ac-be assets

as 189,other lb.,counted for debts.” c. s. 12.
If with due collection could have made,been then thediligence

law demands of the executor; but so far themoney as executor’s
“to the estate is saidconcerned,debt debt shall be accounted for

is,as other debts.” That if the administrator is solvent he must
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in Ifthe amount insolventaccount for whole whenmoney. ap-
estatethe must beadministrator, satisfied with itspointed

wereas if it the debt of adividend, unlessexactly stranger,
hethe close his administration becomes andof solventbefore

“ theexacts money.due diligence”
“ bond are not liableon an administrator’s for the debtSureties

hasto the estate which he failedof the administrator to charge
for,account where the in­himself with and administrator was

his inat the time of theappointment, exceptsolvent amount
to thesaved after hiscould have estatewhich been appointment,

due v.the exercise of State 119 Ind.diligence.” Gregory,by
“ an administration bond do notSureties503. upon guarantee

and areof their hence not forthe principal responsiblesolvency
estate;an executor or administrator toa due insolvent thedebt by

and will willif he is able be for hisnot,to liabletheyyet pay
theof in not Am. &obligation.”breach 7duty discharging Eng.

“ executor administrator is hisLaw 218. If the or solventEnc.
a debt due him toare liable the estate.”by personallysureties for

addition,See in Irick,Am. & Enc. Law 868. Harker v.24 Eng.
v. 566;Duer Es­269; Smith,Ch. 5 Piper’s2 GottsbergerStockt.

533; Barr, 624;Baucus v. Hun Y.582,Pa. St. 45 N.tate,15 —107
Vt.v. 58 707.Lyon Osgood,

she died,Eliza Bean when and when heDaniel Barnard owed
and he died. Heexecutor, when was insol-herwas appointed

and,he when he died,she waswhendied,vent when appointed,
he her hiswhen notes. Aboutinsolventinferentially, gave

has received and to thecent the debt beenofper paidthirty
cent has to all his cred-in this which beensuit, per paidplaintiff ”“ have collected morealike. No due could anyitors diligence ”“Barnard’s estate unless dueDaniel diligence requiredof

his other the demandedto from creditorstakesomebody $405.48
asks to the suretiessuit. The the courtin this plaintiff’ charge

sum,bond for this which the suretiesDaniel Barnard’supon
to their thatnever undertook only obligationguarantee, being

to and do soDaniel Barnard was administer wouldcompetent
honestly.

the isJ. One of whether theClark, principal questions
an executor’s bond are liable thesureties for ofupon payment

the testator.debt tohis personal
anas executor’s to thecreditors, indebtednessExcept against

lawthe orwas common released 2testator Bl.by extinguished.
512; ; 1310,Executors 2Abr., (A),Bac. 10­ Will. Ex. andCom.

73-76;cited; Am. b,cases Went. Ex. Co.(1st Lit. 264ed.)
1; 188; Stone,19 Johns. Marvin 2Miller,note Gardner v. v.
781, 809.Cow.

VOL. LXYIII. 34



v.OF PROBATE SULLOWAY.JUDGE514 [68

1822,the act was2,of section of of toJuly7The purpose
Towle, 290,H. 294. Itrule. Norris 54 N. pro­this v.abolish

“ from the executor or administratorall due todebtsvided that
his hands forshall be assets in whichintestatethe testator or

manner as for asame andin the debtwayhe shall account
isand the of probate herebyother person; judgeagainst any

debt andand such theascertain liquidateauthorized to charge
81,e. s.1822,therewith.” Lawsor administrator 7.executor

was condensed without alterationof it ofthe revision 1842In
and has ever since stood the159, s.S., uponsense c.the 9),(R.

c. s.8., 189,the same P. 12.in exactlystatute book language.
for inference that the debt isno thestatute affordsThe ground

isunless the executor solvent. Theas assetsnot to be treated
isNo fiction in­if the other way.isinference, legalany, quite

fact. The executor ashas,is matter ofItvolved. pure
so muchfrom the testator orreceivedfact, moneymatter of

it. It is inis for hismoneyand answerableworth,money’s
had him so muchif a debtoras paid money.hands precisely

sameand for thethe same effect purposelike statute toA
v. 59 N. Y.Suydam,in New York. Soverhillenactedwas

142; N. 1 the statute is re­Y.Stover,aucus 89140, v. (whereB­
TheConsalus, N. Y. 340. statute was95Mattercited); of

decisions of the courts in accord­theofin consequencepassed
v. 2 471;Thomas Johns.Thompson,law.the commonance with

v.188; Stone,Marvin 2 Cow.Johns. 781Miller, 19v.Gardner
(1824).

statute, wasthe same result reached inWithout specialany
Vermont,and either underMassachusetts, Connecticut,Maine,

and thefor the settlement of estatesstatutes providinggeneral
ornot devised bequeathed (Winship v.ofdistribution property

v. 8 Vt. or onMerriam,Probate198; Court 234),12 Mass.Bass,
doctrine had never beenthe common-lawthatgroundthe

121, 129;Conn. Williams v.Fairmain, 6Bacon v.adopted.
474; v. 16 Conn.Davenport Richards,470,Conn.Morehouse,9

Pottery. Me. 302.Titcomb,7310;
is the statuteby toor administrator requiredAn executor

Toon condition: returnsureties,'a sufficient (1)withbondgive
the estate of the de-ofand inventorya true perfecttheto judge

the date themouths from ofthreewithinoathceased upon
;to law to ren-estatethe according (3)administerbond; to(2)

and to and deliver thea year; payan account within (4)der
which shall be foundestatetheand residue ofrest remaining

or hisbypersons judge,to such personaccounttheupon as.the
S., 188,limit and P. c.shall appoint.law,todecree according's. 12.

is that thecoextensive with ofthe suretiesofThe liability
are his9 10, 15. TheyConn. privies.v. Hyde,Wattlesprincipal.
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decree of the court their is bound,whatever principalBy probate
583;Banks,are bound. v. 10 Wall. v. Jerome,Stovall Casonithey

573;315; Wilson,Y. Y.v. 81 N. v. Churchill,58 N. Gerould Scofield
565; 531;Y. Deoboldv. 111 N.Oppermann,N. Y. Choatev.72

556; Towle116 Mass. 46 N. H.552, Towle, 431,v.Arrington,
have, effect,This is in so434. because inthey legal stipulated

thatthe bond. It follows are bound tothey what­necessarily
executor,in law their the isever bound. That he isprincipal,

to account for his indebtedness the testatorbound to is not ques­
istioned, nor it claimed that he is relieved from this obligation

fact hethe that is insolvent or unable to Theby ofpay. judge
cannot him his onrelease from the mereprobate obligation

that he is unable He hasto it.ground perform authority to de­
termine whether the indebtedness exists and the extent of it

c. and8., 189, s. there his If theends. debt isauthority(P. 12),
—admitted found,or the of has no choiceprobate hejudge

must it to the as a the assetsexecutor ofpartcharge belonging
to the estate. isThis He cannotduty authorizeimperative.
the toexecutor with nor has hehimself,compromise author­any

to and with the executor.ity Norris v.negotiate compromise
Towle,54 H. wise beN. 290. It is that such should the law. If

“it itwere aotherwise, would wide door to fraud. Onopen
technical as onwell as of anconsiderations admin­grounds, policy,

isistrator not show that apermitted to he could not collect debt
Shaw,due from inhimself.” J., KinneyC. v. 18 Pick.Ensign,

232, 236.
1814,Stevensv. 11 inGaylord, Mass. decided256, is the earli-

est case on the The court theresubject. say (pp. 269,270):
“As soon as the isdebtor if he ac-appointed administrator,

the he hasdebt, receivedknowledges so muchactually money,
and is answerable for it. This theis result with antorespect
executor Salk. and the same reason an ad-306); to(1 applies
ministrator; as the same hand is to andreceive and therepay,
is no beto inceremony the andperformed debt, nopaying
mode of butit, the to bedoing by now inconsidering money
the hands of the in his ofcharacterparty, administrator. . . .
The is, that he and his in thesureties administra-consequence

bond aretion liable for the amount of such a indebt, like
manner as if he had received it from other debtor ofany the

It bodeceased. to the ofmay sureties thethought injurious
thatdebtor should thus be made athey liable for debt due from

the administrator. To this it ifanswered,bemay that, such
be the effect of the it islegal bond, to have beenpresumed

the it;at the ofcontemplated by timeparties andexecuting
cannot afterwards of thethey complain natural and con-legal

of their own act.”sequence voluntary
Such is the settled inlaw Massachusetts. v.Winship Bass,

12 Mass. Kinney198 v. 18 Pick. 232(1815); Ensign, Ips-(1836);
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Wetherell, Met.Met. v. 6wich v. 5 310Story,Co. Sigourney(1842);
Mattoonv.v. 10 Cush.Benchley553 173Chapin, (1852);(1842);

v. 1 AllenFelton,Leland 53113 387 (1859);Cowing, Gray
(1861).

“ is toThe is liable whateverfor properly chargeablesurety
account of which thehis in the official oncapacityprincipal

116 Mass. 556.552,bond was Choate v.given.” Arrington,
Such,in this conclusion.There is law or no fromescapelogic

Probatein the in v. 36substance, was decision Claggett,Judge of :He executes theis no on the surety.N. H. 381. It hardship
— toof thosebond for'the sole purpose securingpurpose —the

law to them,—ininterested the estate whatever by belongs
the assets.is in law a ofwhatever or partmoney property

thedoubt,In a case he no appro­upon takingproper might,
the ine. he executed bondrelieved; if,asbepriate steps, g.,

the executor onof the executor’signorance insolvency, might
heorand anotherhis removed appointed; mightbeapplication

199, s. and a8., 3,be under c. new bond required.P.discharged
If a173,176.See v. Cush.Benchley Chapin, responsible party10

asdebt,the for the eitherwas bound with executor joint’prin­
him on theas would to pay ap­or surety, equity compelcipal

on theof the bond.suretyplication
held that188, it was182,In 44 N. H.Emerson,Wheelerv.
isa the executorwhere decree of the court chargedby probate
thetestator,the suretythe amount of his indebtedness towith

“ a due intes­statute,is It debt theliable. is said : By(p. 188)
his and must behands,the is assets intate from administrator

and decree of the courtas other thedebts, probateaccounted for,
anddebts,the with the amount of suchdebtorprincipalcharges

Under suchmust thatwe he waspresume rightfully charged.
held.” It wascircumstances the sureties would be accordingly

for whichthat the could not be collateralsheld trustee charged
orhis for the executorhe held for his liabilitysecurity against

administrator.
The exec-in that case the one.The decision presentgoverns

thehas with indebtedness to testatrixhere hisutor been charged
theThe of suretydecree ofby liabilitythe' ofjudge probate.

he securedthe whether iscannot on againstdepend question
Barnard,Daniel-The of the courtloss. decree probate charging

re-as of is conclusive untilwith the amount his debtexecutor,
and be attacked collaterally.versed cannotupon appeal,

toindebtedness707,In v. Vt. the executor’sLyon 58Osgood,
were onlyand all other assets$9,508.82,the testator the.was

ac­restrain anIn a in a tobill equity brought by surety$427.
he liablethe held that wastion the courtbond,him onagainst

at theas for such of the as the executorsurety debtonly part
abletime he was afterward was to Amongor pay.appointed
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“ at the time theIf,other the court 714,saythings (pp. 715):
the is to his debtassumes executor able paysurety responsibility,

the estate,to the or the settlement ofestate, afterwards, during
for it as as-it,he able to the isbecomes responsiblepay surety

his debt when heThe executor’s failure to accountsets. for
it, violation of hishas the and means to is apower pay gross

held for the executorIt cannot be to be a of trustbreachduty.
not to do what is his and control to whenbeyond performpower

thinklaches,free from ... In the we thelaches. absence of
theis liable his the debt toonlybond for executor’ssurety upon

the That is to theextent of executor’s to it.”ability pay say,
is in cases no is needed.liable those wheresurety suretyonly

In the courtIrick,Harker v. 2 Ch. 269, 271, 272,Stockt. say:
“ ofis for the faithful performanceHe boundonlysurety][the
his duties as of trust orIt could be no breachadministrator.

whatin for the to do is be­notdelinquency duty administrator
his suchand If under circum­control toyond power perform.

stances the administrator in the settlement of his accountsshould,
with thethe himself and accountscourt, debt,with thecharge
should be in thesuch a as to the forbindpassed suretyshape
debt, the thewould relieved tobesurety application properupon
tribunal from such a fraud theIt would be onresponsibility.

to exact the whether the administratorhim,debt fromsurety
did or did not his a fraud.mode of contemplateby accounting

if,'But at the time the the ad­assumes hissurety responsibility,
ministrator owes the and able to theestate and is solvent pay,
amount of the debt will in law and as soconsidered,be equity,
much in his andtime,hands as administrator at the con­money

the It is the ofwill be for it.sequently dutysurety responsible
the administrator to collect the the estate withoutdebts of delay;
and debt he himself oweswhich thecertainly any delay places
the estate in and in its is a violationloss,resultsjeopardy gross

1nsof as inwords,In other Newduty administrator.” Jersey
as in Vermont, when and tothe executor is solvent able pay
and no debt;is the is for hisneeded,surety responsiblesurety
but when the executor is unable to and apay surety’s liability
would be the isvaluable, not liable.surety

The defendants, as sureties of Daniel are concludedBarnard,
the decree areby made on the settlement of his account. They

58,to that decree. Pick. andprivies 53,Heard 20v. Lodge,
cases cited; 431,before Towlev. 434. To the46 N. H.Towle,
decree made on settlement of E. Barnard’s asaccount,James

estate,de bonis areadministrator non of Eliza Beau’s notthey
but it,mere and inas­privies are not bound bystrangers. They

not,much itare is Barnard boundas-they James E. byneither
as 132;them. 130,v. N. H. Parkeragainst Mead, 63Mahagan
v. Moore, ;H. N. H.454, Woods, 103,59 N. 458­ Male v. 9 106.
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in sum clue inthe interest the is James B. Bar­legalThough,
interest is in Sarah E.the and beneficialnard, Elliott.equitable

to the hands of heBarnard,If the should come would bemoney
exact sum her. Underto over the same to thesebound pay

is to an amendmentno nam­circumstances, objection perceived
as in interest and to the issue of anher the executionpartying
use. c. ss. 5-8. The sum due to her is ad­199,for her P. S.,

theand in a decree of of thatcase,suchmitted, probatejudge
a suitbe is not to on the bond.necessarythe amount paid

392;H. Probate v. 5 N.Hoit,v. 3 N. H.JudgeGookin Briggs,of
69, 70; ;v. 141­Emery,Probate 6 N. H.66, JudgeJudge ofof

396;Probate v. H. Probate v.Locke, Adams,6 N. 49Judge of
N. H. 150.

Casedischarged.

Blodgett JJ., did sit;and riotParsons, Chase, J., dissented :
the others concurred.

Merrimack,
June, 1896.

&Brown v. Concord Montreal Railroad.

personal injuries, plaintiffIn an for theaction will not be chargeable with
law, because,as matter ofcontributory negligence, after discovering that

saw,badlya board on one of a circular attemptedwas sawed side he to run
oppositeit on thethrough side.

Case, for caused the defendants’ circularpersonal injuries by
saw in their at TrialConcord. and verdict for theshop by jury ' •plaintiff.

The evidence tended to show that he had never seenplaintiff’s
accident;the saw until the time of the that he was directed to*

use he work;it for a board which needed in his hesawing that
ran the board the side the saw,on of and found itrightthrough
was thatcrooked;sawed and he then ran it theonbadly through
left side the the sawsaw;of that the board after itcaught just
had the turned it and handover, threw hisby part,got cutting

the thesaw, that the theinjuries; of boardupon causing catching
was caused the defective condition of the saw. The defend-by
ants’ a wasmotion for nonsuit todenied, subject exception.

Albin,Hollis and John H. for theSargent plaintiff.^

Frank and for theMitchell,S. Streeter M. defendants.John


