N.IL] RAILROAD ». RAILROAD. 519

Brovarrr, J.  The motion for a nonsuit was properly denied.
Manifestly, it cannot be held as matter of law that merely
because ihe board “was sawed badly and crooked ” upon the
plaintiff’s first attempt to run it through on the right side of the
saw, he was guilty of contributory negligence, and assumed the
risk of the resulting injury, in changing the board to the other
side of the saw and attempting to run it through again. Not
only has the determination of such questions in this jurisdiction
been relogated to the decision of the jury, under proper instruc-
tions of the court, by a long and unbroken line of decisions,
but, in addition, it may properly be observed that if this case were
one of new impression, nothing appears which would justily the
granting of the defendants’ motion under the circumstances at-
tending the plaintiff’s injury. ) )

The defendants’ exceptions to evidence, not having been in-
sisted upon at the argument, have not been considered.

Judgment on the verdict.

CrARK, CnasE, and WaLLAcg, JJ., did not sit: the others con-
curred.

Merrimack,
June, 1896.

Coxcord & MonTREAL RAILROAD ». BosTon & MAINE RAILROAD,

The duration of the binding force of an award under Laws 1853, ¢. 1666, {ix-
ing the rate of compensation to be paid by a railroad corporation for the
use of tracks of a conunecting road, was not extended or affected by Laws
<1858, ¢. 2125.

The payment and receipt of the rate of compensation established by such award
afterthe expiration of judgment thereon, withoust legal objection, is bind-
ing upon the parties; but such implied contract is terminated by notice of a
proceeding for a readjustment of rates, under P. 8., ¢. 157, s. 12.

The referees appointed in such proceeding have authority to determine the
rate of compensation to be paid from the time the previous award ceased
to be operative; and their report is not sufficiently definite and certain if it
fails to state whether the rate established by them is to take effect from the
date of the service of notice, or from the time their report was filed.

Prrrriow, under P. 8., ¢. 157, s. 12, for the adjustment and de-
termination of unsetiled claims and accounts relative to the use
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by the plaintiffs of the tracks of the Eastern Railroad in Ports-.

mouth, of which the defendants are lessees, and of the rates and




‘authorized to unite with or enter upon and use the other.”
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terms for such use hereafter. On a similar petition in 1865, the
rate was fixed at five cents per ton.

Frank S. Streeter, for the plaintiffs.

Oliver K. Branch, John S. H. Frink, and Charles B. Gafney, for
the defendants.

Brooerrr, J. The primary question in this case is whether
the judgment rendered upon the referees’ award of 1865 was
limited in its operation to any particular period or time; or
whether it is binding and conclusive until a judgment is rendered
in the present proceeding.

The legislative act approved June 27, 1859 (Laws 1859, e
2284}, authorized the Concord & Portsmouth Railroad to enter
upon and use certain portions of the track of the Rastern Rail-
road in Portsmouth, ¢ subject, as to rates of compensation, to all
the liabilities and conditions, and entitled to all the benefits and
privileges, of the provisions contained in chapters 1666 and 1847
of the Pamphlet Laws.” Chapter 1666, Laws 1855, made it ob-
ligatory upon all railroads chartered by this state, in whole or in
part, and then in use, to draw over their roads the cars, passen-
gers, and freight of connecting roads for such compensation as
might be fixed by the legislature, or by its authority, and then
provided (s. 8), in case of disagreement between  connecting
roads, “either party may, on giving the other three months
notice, apply to the superior court, or any two justices thereof,
who are disinterested, in vacation, for the appointment of an im-
partial and disinterested board of referees, and the superior court,
or said justices, on due notice to the opposite party, shall ap-
point such board of referees to adjust and determine the rates of
compensation for transportation, and all matters of connectipn
between said roads, and the said referees, after giving due notice

‘to the parties, and after full hearing of the same, shall make their

award thereon, which shall be valid and binding until three
months after the close of the next session of the legislature, and
for such further time, not exceeding one year, as said referees may

-1ix, unless sooner altered by the legislature ”; and (s. 4) “all un-

settled claimsor accounts for or on account of such transportation,
which may exist at the time of the passage of this act, or at the time
of the appointment of any such board of referees, shall, in case the
parties are unable to agree in respect to the same, be heard and
determined by a board of referees, appointed on petition of either
party, in the manner prescribed in the third section.” And in
1856 (Laws 1856, c. 1847T), the provisions of ¢. 1666 were extended
so as to apply to all connecting railroads lawfully chartered,
“notwithstanding neither of said connecting roads are by law
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In 1858 (Laws 1858, ¢. 2125), ¢. 1666 was further amended by
an act providing (s. 2), “ In any case where any award shall here-
after be made by referees appointed under section three of the
act to which this act is an amendment, such award shall be re-
turned to any subsequent law term of the supreme judicial court,
for examination, acceptance, recommitment, and final judgment
thereon, notice of the return thercof having been first given by
the referees to the parties in interest.” But while the effect of
this amendment was to make the award subject to the control
and final judgment of the court, we do not think that the du-
ration of its binding force, as fixed by the original act of 1855,
was extended or affected.

Taking this to be so, the award of 1865, upon which judgment
was rendered at the December law term, 1866 (Railroad v. Rail-
road, 47 N. TL. 108), ceased to be binding on the parties at the
expiration of the time prescribed in the act of 1855, and there
was no longer any obligation upon either party to pay or to receive
the five cent rate established by the award ; but so long as that
rate continued to be paid and received without legal objection,
the parties would of course be bound by it.

Such objection having been duly made by the plaintiffs on July
3, 1891, by service of notice on the defendants, the then existing
implied contract between the parties as to the rate of compensa-
tion was terminated, and the amount which the plaintiffs should
thereafter pay the defendants became a matter for legal adjudica-
tion under s. 12, ¢. 157, . 8., cnacting that if connecting railroad
corporations cannot agree upon the terms and conditions of mak-
ing the interchange of their business, or in regard to the accom-
modations to be furnished at their junction point, ¢ the supreme
court, upon petition of either party, after notice to the other,
shall hear the parties and shall determine all questions arising
between them In regard to such interchange and accommoda-
tions, having reference to the convenience and interests of the
corporations and of the public.”

Subsequently, and in accordance with the notice of July 8, the
plaintiffs filed their petition at a trial term of the court for this
county, asking for the appointment of a board of referees ¢ who
shall hear the partics, and adjust and finally determine all unset-
tled claims or accounts relative to the use of said Eastern Rail-
road Company’s tracks, and adjust and determine the rates and
terms for such use hereafter, accordiug to the provisions of our
statutes ”’ ; and at the following term, after hearing had, the peti-
tion was sent to referees agrecd upon by the parties, who filed
their report September 24, 1894, the material part thereof being
as follows: “ We determine that the Concord & Montreal Rail-
road, as the operator of the Concord & Portsmouth Railroad,
shall pay to the Boston & Maine Railroad, lessee of the Kastern
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Railroad in New Hampshire, for the use of the tracks of said
Eastern Railroad between the terminus of said Concord & Ports-
mouth Railroad in Portsmouth and the side track leading to.
- Rindge’s wharf, two and three fourths cents ($0.023) per ton
for all freight hauled over said Bastern tracks by said Concord
& Montreal Railroad.”

Upon this finding it is contended by the plaintifis that, in view
of the fact that no contract can be inferred to have existed for the
payment of the five cent compensation since their notice of July
8, 1891, the rate of compensation since that date must be regarded
as a disputed and unsettled claim and one of the matters referred
to the commission making the finding and within their au-
thority, and hence when judgment shall issue upon the report,
the rate of compensation established by it should take effect from
and after July 3, 1891; while the defendants contend that if any
judgment can issue upon the report as it now stands, it can only
be a judgment for the future,— net only because the finding says
nothing about the compensation to be paid during the time inter-
vening between the notice and the award, but because it does say
in express terms that the plaintiffs ¢ shall pay . . . two and three
fourths cents per ton,” etc., the plain meaning of which is that
they shall pay it from and after the time of the making of the
award. '

In view of these contentions, as well as in view of our conclu-
sion that the judgment of 1866 had ceased to be operative at the
time of the filing of the plaintiffs’ notice, so that the proper rate
of compensation since that time would be one of the matters
coming within the authority of the referees, we think sufficient
uncertainty exists relative to the true construction of the report
as to require its recommitment for a specific finding by the
referees whether the two and three fourths cent rate is to take
effect from July 8, 1891, or from "the date of the filing of their
report, September 24, 1894.

Recommitled accordingly.

CHASE, J., did not sit: the others concurred.




