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denied.was properlya nonsuitforThe motionJ.Blodgett,
merelythatlawofmatterasheldcannot beitManifestly, ’’ theuponcrookedandbadlysawedthe board'“wasbecause

theofsidethe rightonrun it throughtofirst attemptplaintiff’s
theassumedandcontributory negligence,ofwashesaw, guilty

otherthetothe boardin changingresulting injury,risk of the
Notit again.run throughtoand attempting _sawside of the

in this jurisdictionsuchof questionsthe determinationhasonly
instruc-under properthe jury,ofdecisionto thebeen relegated

decisions,line ofunbrokenandacourt, longthe bytions of
easewereif thisthatobservedbeitaddition, may properlyinbut,

thejustifywouldwhichappearsnothingnewone of impression,
at-circumstancestheundermotionthe defendants’ofgranting

injury.the plaintiff’stending"
in-beennotevidence, havingtoexceptionsdefendants’The

considered.not beenhaveat thesisted argument,upon

the verdict.onJudgment

con-the otherssit:did notJJ.,Wallace,andClark, Chase,
curred.

Merrimack,
June, 1896.

Concord & Montreal Railroad v. Boston & MaineRailroad

1855,The duration of the of anforce award underbinding Taws c. fix-1666,
compensationthe rate of toing paid corporationbe aby railroad for the

road,use tracks of aof notconnecting was extended or byaffected Laws
.1858, c. 2125.

payment receiptThe and of the rate of compensation established suchby award
thereon,expirationafter the of judgment legal objection,without is bind-

theing upon parties; impliedbut such contract is terminated by notice of a
rates, S., 157,forproceeding readjustmenta of under P. c. s. 12.

The inappointedreferees such proceeding toauthorityhave determine the
compensationrate of paidto be from the previoustime the award ceased

to be operative; reportand their is not sufficiently definite and if itcertain
fails to state the ratewhether established them is toby take effect from the

notice,date of the service of or from reportthe time their was filed.

S.,under c.Petition, P. 157, s. for the12, and de-adjustment
termination of unsettled claims and accounts relative to the use

the of the tracksby of the Easternplaintiffs Railroad in Ports-'
mouth, of thewhich defendants are andlessees, of the andrates
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such use thefor hereafter. On a similar in 1865,petition.terms
atrate was fixed five cents ton.per

Frank Streeter,8. for the plaintiffs.

F.Oliver JohnBranch, 8. II. and B. forFrink, Charles Gafney,
the defendants.

TheBlodgett, J. in this case is whetherprimary question
the rendered the referees’ award of 1865 wasjudgment upon

in itslimited tooperation time;or orany particular period
whether it is and conclusive until a isbinding l’enderedjudgment
in the present proceeding.

The 1859,act c.legislative 27,June 1859approved (Laws
authorized the2284), Concord & enterPortsmouth Railroad to

and use certainupon of the track of the Eastern Rail-portions
“inroad Portsmouth, as to rates allof tosubject, compensation,

the liabilities and andconditions, entitled to all the andbenefits
of the contained in andprivileges, provisions 1666 1847chapters

of the 1666,Laws.”Pamphlet Laws made it ob-1855,Chapter
state,all railroads chartered in inligatory upon this whole orby

and then in cars,topart, use, draw over their theroads passen-
and ofgers, roads for such asfreight connecting compensation
be fixed themight or its and thenby bylegislature, authority,

in caseprovided of8), disagreement connectingbetween.(s.“ eitherroads, on the threeparty other monthsmay, giving
notice, court,to theapply or twosuperior thereof,any justices

arew'ho indisinterested, vacation, for an im-the ofappointment
and disinterestedpartial board referees,of and the court,superior

or said on duejustices, notice to the shallopposite party, ap-
suchpoint board of referees to and determine the rates ofadjust

forcompensation and all matterstransportation, of connection
between said referees,androads, the said after due noticegiving
to the and after fullparties, of the same, shall make theirhearing
award whichthereon, shall be valid and until threebinding
months after the close of the next session of the andlegislature,
for such further time, not saidone as refereesexceeding year, may• ” “fix, unless sooner altered ;theby and all un-legislature (s. 4)
settled claims or accounts for or on account of such transportation,
which exist at the time ofmay the of this act, or at the timepassage
of the appointment of such board of inany referees, shall, case the

areparties unable to in to the be heardagree respect same, and
determined aby board of referees, on petition of eitherappointed

in the mannerparty, in the thirdprescribed section.” And in
1856,1856 c. the of c.(Laws 1666 were extendedprovisions1847),

so as to to allapply railroads chartered,connecting lawfully“ neither of said roads arenotwithstanding lawbyconnecting
authorized to unite with or enter and use the other.”upon
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1858,In c. was further1858 c. 1666 amended(Laws by2125),
“(s.an act In case where award shall2), here-anyproviding any

after madebo referees under section three of theby appointed
act to which this act is an such award shall re-amendment, be
turned to law court,term of theany subsequent supreme judicial
for examination, and finalrecommitment,acceptance, judgment
thereon, notice of the return thereof been firsthaving given by
the referees to the in interest.” whileBut the effect ofparties
this amendment was to make the award to the controlsubject
and final court,of the we thinkdo not that the du-judgment
ration of its as fixed the actforce, ofbinding by 1855,original

extendedwas or affected.
this to be awardso, the of which3865,Taking upon judgment

was rendered at the December law term, v. Rail­1866 (Railroad
road, N. H.47 to beceased on the at theparties108), binding

of theexpiration time in the act and1855,of thereprescribed
was no either to or to receivelonger any obligation upon party pay
the five cent rate award;established the but so as thatby long
rate continued to be and received withoutpaid objection,legal
the wouldparties of course be bound it.by

Such objection been made the onhaving duly by plaintiffs July
3, 1891, service of notice on the thenby defendants, the existing

contractimplied between the as rate ofto theparties compensa-
tion was terminated, and the amount which the shouldplaintiff's
thereafter the defendants a matterpay became for adjudica-legal
tion under s. 12, 157, S.,c. P. that if railroadenacting connecting
corporations cannot the terms and conditions of mak-agree upon

theing of their inbusiness, or to the'accom-interchange regard
“modations to be furnished at their thejunction point, supreme

court, upon of either afterpetition notice to the other,party,
shall hear the and shall determine allparties arisingquestions
between them in to such and accommoda-regard interchange
tions, reference to the andhaving convenience interests of the

andcorporations of the public.”
and inSubsequently, 3,accordance with the notice of theJuly

plaintiff's filed their at a trial termpetition of the court for this
“forcounty, the of aasking board of referees whoappointment

shall hear the and and all unset-parties, determineadjust finally
tled claims or accounts relative to the use said Rail-of Eastern
road andCompany’s tracks, and determine the rates andadjust

hereafter,terms for such use to the of ouraccording provisions”statutes ; and at the term, after thehad,following peti-hearing
tion was sent to referees the who filedbyupon parties,agreed
their report September 24, 3894, the material thereofpart being
as follows : “We determine that the Rail-Concord & Montreal
road, as the of the Concord &operator Railroad,Portsmouth
shall to thepay Boston & Maine lesseeRailroad, of the Eastern
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for the use of the tracks of saidinRailroad New Hampshire,
terminus of said &the Concord Ports-Railroad betweenEastern

and the side trackin Portsmouth to-Railroad leadingmouth
three fourths cents tontwo andwharf, per($0.02f-)Rindge’s
said Eastern tracks said Concordall hauled over byfor freight

Railroad.”&Montreal
is the in viewthat,it contended by plaintiffsthisUpon finding

have existed thecan inferred to forthat no contract beof the fact
since their notice offive cent Julyof the compensationpayment

since that date must bethe rate of3, 1891, compensation regarded
the matters referredclaim and one ofas a and unsettleddisputed

within their au-the andto the commission making finding
shall issue thehence when upon report,and judgmentthority,

effectit should take fromthe rate established byof compensation
that ifthe defendants contend8, 1891; anyand after whileJuly

canthe as it now itstands,can issue onlyupon reportjudgment
future,— thea the not becauseonly finding saysbe forjudgment

inter-be the timeto paidabout the compensation duringnothing
award,and the but because it doesthe notice saybetweenvening “ . . two and threeshall '.in terms that the payexpress plaintiffs

which is thatthe ofton,” etc.,fourths cents plain meaningper
the time of the of theshall and after makingit fromthey pay

award.
as in view our conclu-contentions, as well ofIn view of these

at thehad ceased beto operativesion that the of 1866judgment
that the ratesonotice,the of the propertime of plaintiffs’filing

of the mattersthat time would be oneof sincecompensation
sufficientreferees,of the we thinkwithin the authoritycoming"

of therelative to the true construction reportexistsuncertainty
the-for a finding byits recommitment specificas to require

take-cent rate is tothe and three fourthsreferees whether two
theiroffrom 'the date of the1891, or3, filingeffect from July

1894.24,Septemberreport,
Recommitted accordingly.

concurred.did not sit: the othersChase, J.,


