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Merrimack,
June, 1896.

Murphy Hill a.v. &

thirty daysa failureby levyis lost to withinbysecured attachmentA lien
mistake,or notfraud and is revivedentered withoutdulyjudgmentfrom

judgmentthe of aand rendition newjudgmentthe originala vacation ofby
subsequenta term.at

andland under anclaimingof one attachmentof the titlevaliditytheWhen
a heparty, mayin suit to he is not bea whichlevy questioninbroughtis

mayand a judgmentafter due notice hearingandby amendment;joined
parties.alluponconclusive thewill bebe rendered which

Hill and M.Y.Broken, Winthrop NancyCovenant against
stated in the thefacts opinion,court. UponHill. Trial theby

both defendantsfor the plaintiff againstcourt ordered judgment
and M. HillThe Nancyonly. plaintifffor nominal damages

excepted.

for theAdams, plaintiff.Burleigh

for the defendants.C.Charles Rogers,

the defendants to the1890,3, conveyedJ.Parsons, April
in common form the de­deed premiseswarrantybyplaintiff

the defendants hadthat date title toin the writ. Atscribed
in the The de­the land described deed.ofthree fourths only

seizin, and to weretitle,of right conveycovenantsfendants’
deed, andthe thethe execution of plaintiff’suponbroken

Morrisonits v. Under­was delivery.action perfect uponofright
of the land which369, 371. The fourthH.20N.wood, remaining

was,,to thedeed to convey plaintiffthe defendants’ purported
E. Hill.one Clarencedeed,their owned by Maydate oftheat

deed hisHill1890, by warranty quarter-­conveyedClarence6,
thisthe defendants. con­Byto estoppelin theinterest premises

Blaisdell, ;v. N. H.5 533­to theenures plaintiffveyance (Kimball
Hilland had Clarence owned atUnderwood,supra),v.Morrison

title to the inter­an unincumbered quarterhis deedtime ofthe
claim for substan­answer to the plaintiff’sthe defendants’est,

But at the date of Clarence’sbe made out.wouldtial damages
defendants, an at­his interest was incumbered bythedeed to

in a him. In this1890, suit26,made March againsttachment
and execution,,has obtainedsuit, theEaton, judgmentplaintiff,

in the land. No redemp­Clarence’s interestlevied uponand
and Eaton now claims to-levy,made from thishas beention
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own the interest owned IfClarence.quarter formerly by
valid,claim is titleEaton’s no to the defendants frompassed

and has enured to thenone In this suitClarence, plaintiff.
because,claims substantial as she claims,the plaintiff damages

does,she does not own the interest and Eaton while thequarter
defendants’ claim is that the land andowns the Eatonplaintiff
does not.

The arises from the fact that at thecontroversy although May
the action Eatonterm, 1890, in v. E. lliUHill,Clarence

ordered,was anddefaulted, execution takenjudgment against
athim, afterward the term,November motionfollowing upon

andforward,the action was the execution beenbrought having
cancelled,and thereturned was a newvacated,judgment judg­

ment and execution issued which therendered, set-off un­upon
der which claims title wasEaton made. The defendants’duly

lienclaim is that the of Eaton’s attachment was lost fail­hisby
ure to within from the of inlevy daysthirty entry judgment“May, attached shall1890. be holden until ex­Property the

of thefrom time of apiration thirty days rendering judgment
in the action in favor of the onplaintiff' which he can take exe­

36;L., 224,cution.” G. P.c. s. c.S., 220, s. 40. ap­Nothing
in the ease to that theshow notpears wastending judgment

entered and taken Eaton theproperly intentionally atby May
case,term. If this itwere the would seem to be thatclear by

force of the lien thestatute the of attachment at the endexpired
of and Eaton’s title would notdays; relate to the date ofthirty
his butattachment, hisdepends at the date ofsolely upon levy,
which Hill hadClarence no title because of his prior convey­
ance to the defendants. Haynes Thom,v. 386;28 N. H. Tafts
v. H. 144;31 N.Hayes, 138, Nihan v. Knight, 56 N. H. 167,

An made169. attachment is an officer who isby authorized to
serve the and when it is oncewrit, dissolved, vacated, or released
the nocourt has to revive it. The orderpower of the court

andforward the action thebringing renderedvacating judgment
would not an attachmentrevive dissolved. The casesactually
cited v. N.5 H. andPickering, 19, Howe(Hackett 54v. Page,

H.N. stand the as a isupon ground that, default a190) not
the of default without anjudgment, entry ofentry judgment

andoes not dissolve attachment. aWhether mistaken or fraud­
ulent inof a defaulted action wouldentry judgment cause the

thedissolution of attachment at theplaintiff’s ofexpiration
in thethirty days thereafter, state ofpresent the case cannot
now;be considered nor is it usefulprofitably to attempt finally

to determine theany questions upon of Eaton’sbearing validity
title. For if it should be held in this suit that Eaton owns the
land, and the should recoverplaintiff substantial shedamages,
would benot the in herestopped by favor injudgment to claim
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Eaton,that and notshe,with Batoncontroversya subsequent
wouldtitle,has noit is held that Eatonland; ifnor,theowned

land of thethe plaintiff. Uponfrom claiminghe be precluded
and the courtclaimedthe defendantscase,in thefacts stated

deed toinvalid as Clarence’swas againstthat Eaton’s levyruled
1890, title to thethat Clarence’s quarterMay 6,defendants ofthe

to thehas enureddefendantsinterest, to the thereby,passing
and can re­the wholeownsshe now premisesand thatplaintiff,

ofBut the validitynominalsuit damages.in this onlycover
suit to which hedetermined in thiscannot be finallyEaton’s title

ait determined by bindingand until be judgmentis a party;not
is un­made himclaim of title now bythat theEatonupon

sufferedthat the has notplaintiffit is establishedfounded, not
and no­amendmentbreach. Byfrom the defendant’sdamage

suit, and aa to thismadetice, party judgmentEaton can be
all three will be bound.which partiesrendered bycan then be

At the trial term532, 533,H. 534.N.Foster,Foster 62v.
amendment; and noticefor such uponeither applyparty may

found,beon his claim of title canEaton ail the factsto bearing
towithouthere, desired,if prejudiceheardand the case be

theherein bearing upon questionEaton views expressedby any
his title.of

deedthe defendants by warrantyfinds that conveyedThe case
that sustainsof fact isand noform, reportedin findingcommon

notthat M. Hill didcounselthe defendants’ Nancythe claim of
The factssued reported negativethe covenants upon.injoin

law arises thereon.ofsuch and noclaim, question

Casedischarged.

the others concurred.Clark, J., did not sit:

Hillsborough,
June, 1896.

Valley v. Concord & Montreal Railroad.

approaching pilefear on athat a horse exhibited of lumber byEvidence
it at anfrightenedto have been eai'lier hour on theallegedwhich was same

ofcompetent tending frightis as to the cause onday, show occasion inthe
toquestion, likely frightenand also that the lumber was horses.

plaintiffthean accident was unable toEvidence that after wear toclothing
is tocompetentbeen accustomed show theshe had extent of in-which her

juries.


