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Merrimack,
June, 1896.

Mvurpay v. HiLL 4 a.

A lien secured by attachment is lost by a failure to levy within thirty days
from judgment duly entered without fraud or mistake, and is not revived
by a vacation of the original judgment and the rendition of a new judgment
at a subsequent term,

When the validity of the title of one claiming land under an attachment and
levy is brought in question in a suit to which he is not a party, he may be
joined by amendment; and after due notice and hearing a judgment may
be rendered which will be conclusive upen all the parties.

CovenanT Broxey, against Winthrop Y. Hill and Nancy M.
Hill. Trial by the court. Upon facts stated in the opinion, the
court ordered judgment for the plaintiff against both defendants
for nominal damages only. The plaintiff and Nancy M. Hill
excepted.

Burleigh 4 Adams, for the plaintiff.
Charles C. Rogers, for the defendants.

Parsons, J. April 38,1890, the defendants conveyed to the
plaintiff by warranty deed in common form the premises de-
scribed in the writ. At that date the defendants had title to
three fourths only of the land described in the deed. The de-
fendants’ covenants of title, seizin, and right to convey were
broken upon the execution of the deed, and the plaintiff’s
right of action was perfect upon its delivery. Morrisonv. Under-
wood, 20 N. H. 369,871. The remaining fourth of the land which
the defendants’ deed purported to convey to the plaintiff was,
at the date of their deed, owned by one Clarence E. Hill. May
6, 1890, Clarence Hill conveyed by warranty deed his quarter
interest in the premises to the defendants. By estoppel this con-
veyance enures to the plaintiff (Kimball v. Blaisdell, 5 N. H. 538 ;
Morrison v. Underwood, supra), and had Clarence Hill owned at
the time of his deed an unincumbered title to the quarter inter-
est, the defendants’ answer to the plaintiff’s claim for substan-
tial damages would be made out. But at the date of Clarence’s
deed to the defendants, his interest was incumbered by an at-
tachment made March 26, 1890, in a suit against him. In this.
suit, Eaton, the plaintiff, has obtained judgment and execution,.
and levied upon Clarence’s interest in the land. No redemp-
tion has been made from this levy, and Baton now claims to-
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own the quarter interest formerly owned by Clarence. If
Baton’s claim is valid, no title passed to the defendants from
Clarence, and none has enured to the plaintiff In this suit
the plaintiff claims substantial damages because, as she claims,
she does not own the quarter interest and Haton does, while the
defendants’ claim is that the plaintift’ owns the land and Eaton
does not.

The controversy arises from the fact that although at the May
term, 1890, in the action Huton v. Clarence K. Hill, 1Iill
was defaulted, judgment ordered, and execution taken against
him, afterward at the following November term, upon motion
the action was brought forward, and the execution having been
returned and cancelled, the judgment was vacated, a new judg-
ment rendered, and execution issued upon which the set-off un-
der which Baton claims title was duly made. The defendants’
claim is that the lien of Eaton’s attachment was lost by his fail-
ure to levy within thirty days from the entry of judgment in
May, 1890. ¢ Property attached shall be holden until the ex-
piration of thirty days from the time of rendering a judgment
1n the action in favor of the plaintiff on which he can take exe-
cution.” G. L., c. 224,s 86; P. 8., ¢. 220, s 40. Nothing ap-
pears in the case tending to show that the judgment was not
properly entered and intentionally taken by Iiaton at the May
term. If this were the case, it would seem to be clear that by
force of the statute the lien of the attachment expired at the end
of thirty days; and Haton’s title would not relate to the date of
his attachment, but depends solely upon his levy, at the date of
which Clarence IHill had no title because of his prior convey-
ance to the defendants. Haynes v. Thom, 28 N. I1. 886 ; Tufis
v. Hayes, 31 N. H. 138, 144; Nihan v. Knight, 56 N. H. 167,
169. An attachment is made by an officer who is authorized to
serve the writ, and when it is once dissolved, vacated, or released
the court has no power to revive it. The order of the court
bringing forward the action and vacating the judgment rendered
would not revive an attachment actually dissolved. The cases
cited (Hackett v. Pickering, 5 N. H. 19, and Rowe v. Page, 54
N. H. 190) stand upon the ground that, as a default is not a
judgment, the entry of default without an entry of judgment
does not dissolve an attachment. Whether a mistaken or fraud-
ulent entry of judgment in a defaulted action would cause the
dissolution of the plaintiff’s attachment at the expiration of
thirty days thereafter, in the present state of the case cannot
profitably be considered now; nor is it useful to attempt finally
to determine any questions bearing upon the validity of HKaton’s
title. For if it should be held in this suit that Eaton owns the
land, and the plaintiff’ should recover substantial damages, she
would not be estopped by the judgment in her favor to claim in
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a subsequent controversy with Baton that she, and not Raton,
owned the land ; nor, if it is held that Eaton has no title, would
he be precluded from claiming the land of the plaintiff. Upon
facts stated in the case, the defendants claimed and the court
ruled that Baton’s levy was invalid as against Clarence’s deed to
the defendants of May 6, 1890, that Clarence’s title to the guarter
interest, passing to the defendants thereby, has enured to the
plaintiff, and that she now owns the whole premises and can re-
cover in this suit only nominal damages. But the validity of
Baton’s title cannot be finally determined in thissuit to which he
isnota party; and until it be determined by a judgment binding
upon REaton that the claim of title now made by him is un-
founded, it is not established that the plaintiff has not suffered
damage from the defendant’s breach. By amendment and no-
tice, Eaton can be made a party to this suit, and a judgment
can then be rendered by which all three parties will be beund.
Foster v. Foster, 62 N. H. 532, 533, 534. At the trial term
either party may apply for such amendment; and upon notice
to Baton all the facts bearing on his claim of title can be found,
and the case be heard here, if desired, without prejudice to
FEaton by any views herein expressed bearing upon the question
of his title.

The case finds that the defendants conveyed by warranty deed
in common form, and no finding of fact is reported that sustains
the claim of the defendants’ counsel that Nancy M. Hill did not
join in the covenants sued upon. The facts reported negative
such claim, and no question of law arises thereon.

Case discharged.

CLARK, J., did not sit: the others concurred.

Hillshorough,
June, 1896.

Varrry v. ConcorRD & MONTREAL RAILROAD.

Evidence that a horse exhibited fear on approaching a pile of lumber by
which it was alleged to have been frightened at an earlier hour on the same
day, is competent as tending to show the cause of fright on the occasion in
question, and also that the lumber was likely to frighten horses.

Evidence that after an accident the plaintiff was unable to wear clothing to
which she had been accustomed is competent to show the extent of her in-

juries.




