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Eaton,that and notshe,with Batoncontroversya subsequent
wouldtitle,has noit is held that Eatonland; ifnor,theowned

land of thethe plaintiff. Uponfrom claiminghe be precluded
and the courtclaimedthe defendantscase,in thefacts stated

deed toinvalid as Clarence’swas againstthat Eaton’s levyruled
1890, title to thethat Clarence’s quarterMay 6,defendants ofthe

to thehas enureddefendantsinterest, to the thereby,passing
and can re­the wholeownsshe now premisesand thatplaintiff,

ofBut the validitynominalsuit damages.in this onlycover
suit to which hedetermined in thiscannot be finallyEaton’s title

ait determined by bindingand until be judgmentis a party;not
is un­made himclaim of title now bythat theEatonupon

sufferedthat the has notplaintiffit is establishedfounded, not
and no­amendmentbreach. Byfrom the defendant’sdamage

suit, and aa to thismadetice, party judgmentEaton can be
all three will be bound.which partiesrendered bycan then be

At the trial term532, 533,H. 534.N.Foster,Foster 62v.
amendment; and noticefor such uponeither applyparty may

found,beon his claim of title canEaton ail the factsto bearing
towithouthere, desired,if prejudiceheardand the case be

theherein bearing upon questionEaton views expressedby any
his title.of

deedthe defendants by warrantyfinds that conveyedThe case
that sustainsof fact isand noform, reportedin findingcommon

notthat M. Hill didcounselthe defendants’ Nancythe claim of
The factssued reported negativethe covenants upon.injoin

law arises thereon.ofsuch and noclaim, question

Casedischarged.

the others concurred.Clark, J., did not sit:

Hillsborough,
June, 1896.

Valley v. Concord & Montreal Railroad.

approaching pilefear on athat a horse exhibited of lumber byEvidence
it at anfrightenedto have been eai'lier hour on theallegedwhich was same

ofcompetent tending frightis as to the cause onday, show occasion inthe
toquestion, likely frightenand also that the lumber was horses.

plaintiffthean accident was unable toEvidence that after wear toclothing
is tocompetentbeen accustomed show theshe had extent of in-which her

juries.
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onsuggests improper parta cross-examination conduct the of a wit-When
ness, byrebuttedmay tendingbe to showsuggestionthe evidence that it

foundation.was without
places near a publicOne who annegligently highway object calculated to

thereon,lawfully drivenhorses or whofrighten negligently hisconducts
them,such a manner to frightenlawful business in as is liable for the con-

sequences..

Case. Trial and verdict for tbejury, Tbeby plaintiff. court,
overruledto a demurrer toexception, thesubject thedeclaration,

“of which inwere, substance, that the defendantsallegations so
and about,and scatteredcarelessly placed, piled, closenegligently” a certainto andplanks, timbers, lumber,public highway, that

athe attached tohorse, while sheplaintiff’s waswagon, lawfully
it on the near the timbers andhighway lumber, wasdriving

and caused to run and thethereby frightened upset wagon,
the waswhereby injured.plaintiff

aThe accident occurred near and the horsehighway crossing,
on samewas afterward the twice driven theday sameby place.

The in hiscounsel stated thatplaintiff’s opening on approaching“near the the horselumber became excited, anduneasy, pricked
“her ears,” and that on the first occasion aup tookperson her

the bridle and led her the ties andby past after whichplanking,
wasshe andto resumed herwilling go usualalong Topace.”

these statements the defendants excepted. tbeSubsequently,
without introducedplaintiff, evidenceobjection, showtotending

that the the wasconduct of horse as stated by counsel.
thetoSubject exception, testifiedplaintiff that she awore

Mother Hubbard thedress summer after the accident; that she
could not bear around her, or wearclothing corsets; that she
had worn them twice since theonly accident, and worealways
them before; that to the accident herprior clothes were sus-

corsets,from her andpended since, overby hersuspenders
shoulders.

The evidence tended toplaintiff’s show that for five years prior
to the accident she was as inemployed the hotel ofhousekeeper
one Condon. She was cross-examined in torespect her relations
with theCondon, for ofpurpose, apparently, thatshowing they
were On re-examination sheimproper. was permitted, subject
to to state whatexception, persons composed Condon’s family
and and to name some of hisemployees, boarders.

A called to thephysician soon afterplaintiff the accident testi-
;fied that he her infound bed that she was nervous and flinched

and,under ;examination tosubject that heexception, considered
her of correcthardly capable making answers. Another physi-
cian testified that he examined the and found tbeplaintiff coccyx
displaced, and, to that ifsubject she wereexception, thrown from
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strikea and feet first she against somethingwagon dragged might
handsthat if she were thebyand fracture the draggedcoccyx;

a andthere be ofwould possibility striking against something
fall theit; is well still athat it protected, uponprettyfracturing

fractures it.back frequently
the ties andto instruct the that ifThe declined jurycourt

defendantsthe limits of the theoutside highwaywereplanks
were not liable.

Vj

and for thePrescott,Brown Warren W.Burnham, George
plaintiff.

forBranch, Fellows,and JosephOliverF. W.Streeter,Frank S.
defendants.the

AnThe demurrer was overruled.C. J.Carpenter, properly
the or that theon the ofof due care part plaintiff,allegation

notlimits of the waswithin the highway, necessary.waslumber
Railroad, N. H.530;N. v. 5835 H. Gordon 396.Bath,v.Corey
after the accident andthe horse onof plaintiff’sThe conduct

lumber,the of was com­byon driven pilebeingthe same day,
accident. Itof the cause of theon the questionevidencepetent

andat the alsolumber,the horse tookthattended to frightshow
v.to horses. West­wasthe lumber likely frighten Darlingthat

of the counselH. The remarks plaintiff’sN. 401.52moreland,
statement were thereforein hissubject unobjec­the openingon

tionable.
the kind of dress that Shetestimony regardingThe plaintiff’s

thewear after the accident was oncompetenttowas obliged
of herthe extentof injury.question

towith were not relevant anyrelations CondonThe plaintiff’s
madeA or insinuation by questionscase.in theissue suggestion

manner,in other that theircross-examination, or anyuponput
made nohave forcould beenillicit, exceptwere purposerelations

witness,a toher as orof testimony prejudicetheto affect weight
have been the defendants’Whicheverher. maythe jury against

tothe be rebutthat plaintiff’ permittedrequiredjusticepurpose,
show that it wasto withoutevidence tendingthe bysuggestion

to the of theobjectionof testimonyNofoundation. ground
isand none perceived.has beeu suggested,physicians

vmsthe defendantsthe requestedto jury byThe instruction
anearplaces publicOne who high­refused. negligentlyproperly

horses lawfully travelingtocalculated frightenanway object
inhis lawful suchconducts businesswhothereon, or negligently

them, is liable thefor consequences.as toa manner frighten
H.396; Railroad,Lewis v. 60 N.H.Railroad, 58 N.v.Gordon
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; House v.187, 189­ Metcalf, 631, ;Conn. 640­ v.27 Com­Knight
38 Conn.pany, 438.

Exceptionsoverruled.

Chase and didWallace, JJ., not sit: the concurred.others

Hillsborough,
June, 1896.

Lawson a. v. Kimball a.& &

A sub-contractor has shall claimgivenwho due notice that he a lien under
S., 141, 18, required periodP. c. s. is to furnish at the end of eachnot of

account in laborthirty days writingan of the and materials for which he
bypreviously paidhas been the contractor.

requiresjusticeWhether the allowance of an makingamendment the con-
lien,tractor to anparty defendant action to enforce a issub-contractor’s

questiona of fact determinable at the trial term and not open excep-to
tion.

aAssumpsit, $562.45,to enforce lien for the balance due the
for ironwork furnished himplaintiff for theby of de-building

fendant Clark’s block. The is datedwrit 20, 1894.January
Facts found the court.by

Kimball was Clark’s and had of the constructionagent charge
1893,of the block. in Clark entered into aEarly written con-

withtract Maurice &Dufresne to him aconstruct for brick block.
25,March 1893, the with Maurice &plaintiff’ Dufresneagreed to

furnish and in on the blockput place andskylights, wall-caps,
windows of iron $1,162.forbay galvanized 19,1893,September

the who had then contract,hisplaintiff’, performed noti-partially
fied andClark Kimball in that he claimshould a sub-writing
contractor’s lien. Previous to and on 6,1893,December Maurice &
Dufresne the which$500, was all that was due himpaid plaintiff’
for labor and materials furnished to time.that After Decem-up

14, 1893,ber the furnished theplaintiff andlaborremaining
materials to finish his 12,andnecessary work, 1894,January

his contract. The next he to ancompleted Clark ac-day gave
incount theof labor and materials furnishedwriting performed

within the preceding to It wasthirty days $562.45.amounting
not that this sum wasquestioned due to him from Maurice &
Dufresne. failedThey 12,1894, before hadJanuary finishedthey
the block. Clark finished it at a cost the contractexceeding

He advanced to them before theirprice. failure some thousands
of dollars more than was due themto under the Hecontract.


