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Hillsborough,
June, 1896.

Nourie v. THEOBALD.

A master is not liable to his servant for injuries resulting from dangers in-
cident to the service and discoverable by the exercise of due care.

Whether taking down a building is a dangerous operation requiring skill and
judgment, is not a question for an expert.

Casg, to recover damages for personal injuries resulting from
negligence. Upon a trial by jury a nonsuit was ordered, sub-
ject to the plaintiff’s exception. The plaintiff, a common la-
borer, was employed by the defendant, a contractor for moving
and taking down buildings and putting in foundations, te do
whatever he was directed to do for the time being. Having
contracted to take down some wooden buildings, the defendant
set the plaintiff’ and other employees at work upon them. The
plaintiff had never done such work before. The defendant was
not present at the time the plaintiff received his injury, but the
work was under the direction of an employee named Masse, who
was also inexperienced in that kind of work. They had taken
down one building and the portion of a second above its first
story, and had removed the boarding from that story, leaving
the beams and floor timbers in position supported by one or two
studs on each of the north and south sides, four or five on the
east side, and all there had ever been on the west side,— all ex-
posed to view. The building was twenty-five to thirty feet by
thirty to thirty-five feet. An attempt was made to pull the tim-
bers down with a pair of horses, but it failed because the tim- .
bers were held in position so firmly. Masse then directed the
plaintiff to go to the southeast corner and assist in weakening the
structure, without specifying how it was to be done. The plain-
tiff, acting under this direction, knocked out a stud at or near
the corner, whereupon the east end of the frame fell, and one of
the timbers struck and injured him.

Testimony that it was dangerous and required skill and judg-
ment to take down such a building was excluded, subject to the
plaintiff’s exception.

Burnham, Brown § Warren, for the plaintiff
Albin, Martin & Howe, for the defendant.
Cuasg, J. The plaintiff’s purpose in removing the stud was

to weaken the structure. He intended his act should contrib-
ute, at least, to cause the timbers to fall. It was the result of
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the excercise of his own judgment with a full knowledge of the
facts. 1le must have known that it was liable to fully accom-
plish the object in view. The risk of injury from falling tim-
bers was incident to his service, and must have been krown to
him if he exercised due care. It was assumed by him in enter-
ing upon the service. Fifield v. Railroad, 42 N. II. 225; Nush
v. Company, 62 N. IL. 406 ; Henderson v. Williams, 66 N. H. 405.

The testimony excluded related to a matter of common knowl-
edge as to which the jury could judge as well as any one upon
being informed of the situation.

Lizceptions overruled.

‘WALLACE, J., did not sit: the others concurred.
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SHATTUCK ¢ @. v. ROBBINS.

Tt isno defence to an action upon a subscription for stock in a proposed cor-
poration, that the defendant was induced to subscribe by statements made
in good faith by a soliciting agent as to a contemplated course of business
which was not adopted by the corporation after its organization.

A parol agreement as to the course of business of a proposed corporation,
made previous to or contemporaneous with a coniract of subscription, is
inadmissible to vary or control the latter.

An action may be mainfained upon an agreement to pay a definite sum for
stock in a corporation at specified dates without first resorting to a sale of
the shares.

AgsumMpsIT, to recover the amount of the defendant’s subserip-
tion to the stock of the New Hampshire Prosgs Association,
Facts found by the court. The defendant subseribed for ten
shares of the capital stock of the association, at the par value of
fifty dollars per share, amounting to $500, which sum he agreed
to pay in quarterly payments at specified times. The subsecrip-
tions werc solicited by one Towner. When the defendant sub-
scribed for his stock, Towner talked about buying the ¢ Nashua
Telegraph,” said they had arranged to buy it, and were going to
have the Associated Press news. The defendant was induced
by this statement to make his subseription. The corporation
when afterward organized did not buy the ¢ Nashua Telegraph ”
or get the Associated Press reports. Sometime after the defen-
dant had subscribed for his steck, Towner informed him that




