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ofthe exercise his own with a fulljudgment of theknowledge
facts. He must have thatknown it was liable to accom­fully

the in view. The riskplish object of from tim­injury falling
bers was incident service,to his and must have been known to

ifhim he exercised due care. It was him,inassumed enter­by
the service. v.ing upon Railroad, 225;42 H.N. NashFifield

v. 406;62 H.Company, N. Henderson v. Williams,66 N. H. 405.
The excluded relatedtestimony to a matter of common knowl-

as to which the couldedge jury asjudge well as oneany upon
informed theof situation.being

Exceptionsoverruled.

others concurred.thedid’Wallace, J., not sit:

Hillsborough,
June, 1896.

a. Robbins.Shattuck v.&

upon subscriptionis no defence to an a for in a proposedIt action stock cor-
that the defendant to subscribeporation, bywas induced statements made

agood by agent contemplatedin faith to asoliciting as course of business
byadopted corporation organization.which was not the after its

asparol agreement proposedA to the of business of a corporation,course
previous contemporaneousto ormade with a contract of subscription, is

varyinadmissible to or control the latter.
action bemay uponAn maintained an toagreement pay a definite sum for

in a corporation specifiedstock at dates without first to a sale ofresorting
shares.the

toAssumpsit, recover the amount of the defendant’s subscrip-
thetion to stock theof New PressHampshire Association.

Facts found the Thecourt. defendantby subscribed for ten
shares of the association,stock of thecapital at the value ofpar

dollars share, tofifty per which sum he$500,amounting agreed
into atpay quarterly times. Thepayments specified subscrip-

weretions solicited one Towner. Whenby the defendant sub-
“for hisscribed Townerstock, talked about the Nashuabuying

said hadTelegraph,” to andthey werearranged buy it, togoing
have the Associated Press Thenews. defendant was induced

this statement to make hisby subscription. The corporation
”when afterward did not the “Nashuaorganized buy Telegraph

or the Associated Pressget reports. Sometime after the defen-
dant had subscribed for his stock, Towner informed him that
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withsaid he not have to doGoodell wouldGovernor anything
Thename remained on the list.the if the defendant’spaper

andTowner to take his name off the list,defendant told sup-
until the The cor-he had done so notified to contrary.posed

ofThewas duly publicationporation subsequently organized.
and afterward for lack ofthe commenced suspendedpaper

was all ex-$25,000 in,over was whichpaidfunds. Something
after$14,750 in Thewith addition. corporationaboutpended

$4,000.and assets still owesall the overmoneyusing

theforHoitt, plaintiffs.Charles W.

the defendant.French,JB. forGeorge

main of defence is thatJ. TheWallace, presentedground
the thethe defendant was induced to subscribe for stock by

of who solicitedTowner,false and fraudulent representations
“the that had to the Nashuabuysubscription, they arranged” the Associated Press news.and were to haveTelegraph going

ina of fraud nor evidence of fraudThere is neither anyfinding
with the utmostthe case. No facts were found inconsistent

that atIt does notfaith on the of Towner. appeargood part
in fact ar­the the defendant’s had nottime of subscription they

to the “Nashua or that were notthey go­ranged buy Telegraph”
have —the Pressto have —that to Associatedis, proposeding

that did notnews. There is no evidence to show Townertendin'g
he and was inbelieve what said to be true not acting perfect good

to have thefaith. The last that wereexpression, they going
asAssociated Press was a mere statement to thenews, happen­

a consid­of future and both statements beevent, may fairlying
ered a mere an inten­the of or ofexpression opinion, existing

anyattion a certain was liable to beto do act which changed
time the act of the of the stockholders. Piscataquamajorityby

v. 45 N. Y.491; Co.,v. N. H. OilFerry Jones, KelseyCo. 89
11; 98; 1;505­ 15 Ind. 1 Mor.Railroad,McAllisterv. Corp., s.

Stockh., hadCook If theStock & s. 138. representations ”“been had the Nashuathat Telegraphthey already purchased
and Press a questionhad then secured the Associated reports,

If thesenotwould arise which the case does now present.
a madeare asstatements of Towner parolregarded agreement

theof con­with the executionto orprevious contemporaneous
and willin evidencetract of are inadmissiblesubscription, they

arecontract, andthe writtennot be allowed to or controlvary
H.34 N.Eastman,Railroad v.and void. Mts.Whiteinoperative

&Stock124; 1 CookJones, supra;v.Ferry Co.Piscataqua
137;ss. Mor. s. 98.Stockh., 136, 1 Gorp.,
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to release theIt does not that Towner undertook de­appear
his He had no to dofendant from so be­subscription. power

subscribe,refused to or for other 1anycause Goodell reason.
109,ss. 111. The defendant raises theMor. Corp., objection

that this suit cannot maintained for the thebe ofsubscription
no have been collected sale thestock because assessments ofby

This was not at thestock subscribed for. raised trial.objection
defendant,the theBut as it terms of hisappears by subscription,

times,to a can main­the amount at suit heagreed pay specified
tained the It is aon where subscriber foronlyagreement.

take astock to number of shares without ex­specifiedagrees
ofto the amount the same or the assess­pressly promising pay

he cannot be suedments, that on the contract untilpersonally
his shares have been sold the assessment. H.to N. Centralpay

Johnson, ;Railroad v. H. 390,80 N. 403­ Mts. Railroad v.White
Eastman, 301;v. H.supra; Company N. UnionBurlingame, 67

435;Shoe v. H. 1 Mor.Pray,Co. N. s. 144.67 NoCorp., ques­
tion is themade but that whole amount of the stockcapital
authorized was subscribed.

theplaintiffs.Judgmentfor

Clark, J., did not sit: the others concurred.

Hillsborough,
June, 1896.

Burnham, Adm’r, Concord &v. Montreal Railroad.

In againstan action a railroad forcompany negligently causing death ofthe
an employee, evidence provewhich all tends to that the deceased orknew
ought to have ofknown the existence of the complaineddefect of does not

a questionwarrant submission of that to the jury.

forCase, to theinjuries Johnplaintiff’s intestate, B. Duquette,
from an unblocked on November 1891,guard-rail 24, resulting
in death on November Trial26, 1891. The evidenceby jury.
tended to the : Atprove facts the time of the accidentfollowing

wasDuquette the defendants as one of aemployed by switching
crew in the defendants’ railroad at and hadyard Nashua, been
so for about twoemployed months, in theworking night-time

p.from 6 to a. m.m. 6 His usual work was cars. Oncoupling
the of thenight accident, the foreman absent, he wasbeing

inplaced of the crew. Incharge about toattempting midnight
the for thepull ofpin apurpose he be-ear,uncoupling stepped

tween two his foot in ancars,moving caught unprotected guard-


