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the excercise of his own judgment with a full knowledge of the
facts. 1le must have known that it was liable to fully accom-
plish the object in view. The risk of injury from falling tim-
bers was incident to his service, and must have been krown to
him if he exercised due care. It was assumed by him in enter-
ing upon the service. Fifield v. Railroad, 42 N. II. 225; Nush
v. Company, 62 N. IL. 406 ; Henderson v. Williams, 66 N. H. 405.

The testimony excluded related to a matter of common knowl-
edge as to which the jury could judge as well as any one upon
being informed of the situation.

Lizceptions overruled.

‘WALLACE, J., did not sit: the others concurred.

Hillsborough, %
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SHATTUCK ¢ @. v. ROBBINS.

Tt isno defence to an action upon a subscription for stock in a proposed cor-
poration, that the defendant was induced to subscribe by statements made
in good faith by a soliciting agent as to a contemplated course of business
which was not adopted by the corporation after its organization.

A parol agreement as to the course of business of a proposed corporation,
made previous to or contemporaneous with a coniract of subscription, is
inadmissible to vary or control the latter.

An action may be mainfained upon an agreement to pay a definite sum for
stock in a corporation at specified dates without first resorting to a sale of
the shares.

AgsumMpsIT, to recover the amount of the defendant’s subserip-
tion to the stock of the New Hampshire Prosgs Association,
Facts found by the court. The defendant subseribed for ten
shares of the capital stock of the association, at the par value of
fifty dollars per share, amounting to $500, which sum he agreed
to pay in quarterly payments at specified times. The subsecrip-
tions werc solicited by one Towner. When the defendant sub-
scribed for his stock, Towner talked about buying the ¢ Nashua
Telegraph,” said they had arranged to buy it, and were going to
have the Associated Press news. The defendant was induced
by this statement to make his subseription. The corporation
when afterward organized did not buy the ¢ Nashua Telegraph ”
or get the Associated Press reports. Sometime after the defen-
dant had subscribed for his steck, Towner informed him that
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Governor Goodell said he would not have anything to do with
the paper if the defendant’s name remained on the list. The
defendant told Towner to take his name off the list, and sup-
posed he had done so until notified to the contrary. The cor-
poration was subsequently duly organized. The publication of
the paper commenced and afterward suspended for lack of
funds. Something over $25,000 was paid in, which was all ex-
pended with about $14,750 in addition. The corporation after
using all the money and assets still owes over $4,000.

Charles W. Hoitt, for the plaintiffs.
George B. French, for the defendant.

‘Warnacg, J. The main ground of defence presented is that
the defendant was induced to subscribe for the stock by the
false and fraudulent representations of Towner, who solicited
the subscription, that they had arranged to buy the ¢“Nashua
Telegraph” and were going to have the Associated Press news.
There is neither a finding of fraud nor any evidence of fraud in
the case. No facts were found inconsistent with the utmost
good faith -on the part of Towner. It does not appear that at
the time of the defendant’s subscription they had not in fact ar-
ranged to buy the ¢ Nashua Telegraph”’ or that they were not go-
ing to have —that is, proposed to have —the Associated Press

- news. There is no evidence tending to show that Towner did not
believe what he said to be true and was not acting in perfect good
faith. The last expression, that they were going to have the
Associated Press news, was a mere statement as to the happen-
ing of a future event, and both statements may be fairly consid-
ered the expression of a mere opinion, or of an existing inten-
tion to do a certain act which was liable to be changed at any
time by the act of the majority of the stockholders. Piscataqua
Ferry Co. v. Jones, 89 N. H. 491; Kelsey v. Oil Co., 45 N. Y.
505 ; McAllister v. Railroad, 15 Ind. 11; 1 Mor. Corp.,-s. 98; 1
Cook Stock & Stockh., s. 138. If the representations had
been that they had already purchased the ¢ Nashua Telegraph
and had then secured the Associated Press reports, a question
would arise which the case does not now present. If these
statements of Towner are regarded as a parol agreement made
previous to or contemporaneous with the execution of the con-
tract of subseription, they are inadmissible in evidence and will
not be allowed to vary or control the written contract, and are
inoperative and void. White Mts. Railroad v. Eastman, 34 N, H.
124 ; Piscataqua Ferry Co. v. Jones, supra; 1 Cook Stock &

Btockh., ss. 186, 187; 1 Mor. Corp., s. 98. .
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It does not appear that Towner undertook to release the de-
fendant from his subseription. He had no power to do so be-
cause Goodell refused to subscribe, or for any other reason. 1
Mor. Corp.,ss. 109, 111. The defendant raises the objection
that this suit cannot be maintained for the subscription of the
stoek because no assessments have been collected by sale of the
stock subscribed for. This objection was not raised at the trial.
But as it appears the defendant, by the terms of his subscription,
agreed to pay the amount at specified times, a suit can be main-
tained on the agreement. It is only where a subscriber for
stock agrees to take a specified number of shares without ex-
pressly promising to pay the amount of the same or the assess-
ments, that he cannot be personally sued on the contract until
hig shares have been sold to pay the assessment. N. f1. Ceniral
Railroad v. Johnson, 80 N. M. 890, 408; White Mis. Railroad v.
Hastman, supra ; Company v. Burlingame, 67 N. IL. 801; Union
Shoe Co. v. Pray, 67 N. H. 485; 1 Mor. Corp., s. 144. No ques-
tion is made but that the whole amount of the capital stock
sutherized was subscribed.

Judgment for the plaintiffs.

CrARE, J., did not sit: the others concurred.

Hillsborough,
June, 1896.

Burxuam, Adm’r, v. CoNcorD & MoONTREATL RAILROAD,

In an action against a railroad company for negligently causing the death of
an employee, evidence which all tends to prove that the deceased knew or
ought to have known of the existence of the defect complained of does not
warrant a submission of that question to the jury.

Casg, for injuries to the plaintiff’s intestate, John B. Duquette,
from an unblocked guard-rail on November 24, 1891, resulting
in death on November 26, 1891. Trial by jury. The evidence
tended to prove the following facts: At the time of the accident
Duquette was employed by the defendants as one of a switching
crew in the defendants’ railroad yard at Nashua, and had been
so cmployed for about two menths, working in the night-lime
from 6 ». . to 6 A. m. His usual work was coupling cars. On
the night of the accident, the foreman being absent, he was
placed in charge of the crew. In attempting about midnight to
pull the pin for the purpose of uncoupling a car, he stepped be-
tween two moving cars, caught his foot in an unprotected guard-
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