N. H.] BURNHAM ». RAILROAD. 567

It does not appear that Towner undertook to release the de-
fendant from his subseription. He had no power to do so be-
cause Goodell refused to subscribe, or for any other reason. 1
Mor. Corp.,ss. 109, 111. The defendant raises the objection
that this suit cannot be maintained for the subscription of the
stoek because no assessments have been collected by sale of the
stock subscribed for. This objection was not raised at the trial.
But as it appears the defendant, by the terms of his subscription,
agreed to pay the amount at specified times, a suit can be main-
tained on the agreement. It is only where a subscriber for
stock agrees to take a specified number of shares without ex-
pressly promising to pay the amount of the same or the assess-
ments, that he cannot be personally sued on the contract until
hig shares have been sold to pay the assessment. N. f1. Ceniral
Railroad v. Johnson, 80 N. M. 890, 408; White Mis. Railroad v.
Hastman, supra ; Company v. Burlingame, 67 N. IL. 801; Union
Shoe Co. v. Pray, 67 N. H. 485; 1 Mor. Corp., s. 144. No ques-
tion is made but that the whole amount of the capital stock
sutherized was subscribed.

Judgment for the plaintiffs.

CrARE, J., did not sit: the others concurred.

Hillsborough,
June, 1896.

Burxuam, Adm’r, v. CoNcorD & MoONTREATL RAILROAD,

In an action against a railroad company for negligently causing the death of
an employee, evidence which all tends to prove that the deceased knew or
ought to have known of the existence of the defect complained of does not
warrant a submission of that question to the jury.

Casg, for injuries to the plaintiff’s intestate, John B. Duquette,
from an unblocked guard-rail on November 24, 1891, resulting
in death on November 26, 1891. Trial by jury. The evidence
tended to prove the following facts: At the time of the accident
Duquette was employed by the defendants as one of a switching
crew in the defendants’ railroad yard at Nashua, and had been
so cmployed for about two menths, working in the night-lime
from 6 ». . to 6 A. m. His usual work was coupling cars. On
the night of the accident, the foreman being absent, he was
placed in charge of the crew. In attempting about midnight to
pull the pin for the purpose of uncoupling a car, he stepped be-
tween two moving cars, caught his foot in an unprotected guard-
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rail, was thrown down, and injured. There were some two hun-
dred similar opportunities for like accidents in theryard from
switches, frogs, and guard-rails, none of which were blocked. In-
an adjoining yard of another railroad company all such construc-
tions were protected by blocking. There was evidence tending
to show that Duquette in the course of his employment had not

coupled cars before in the part of the yard where he was injured.

At the close of the evidence the defendants’ motions for a non-

suit aud that a verdict be directed for them were denied, subject

to exception. The only question’ submitted to the jury was

whether Duquette knew of the dangerous condition which

caused his injury, or in the exercise of ordinary care could have

known of it. :

Burnham, Brown ¢ Warren, for the plaintiff.
Frank S. Streeter and Joseph W. Fellows, for the defendants.

Parsows, J. The plaintiff seeks to recover damages for inju-
ries alleged to have been received in the course o6f his service by
one Duquette, the defendants’ employee, by reason of an un-
blocked guard-rail. The sole ground of defence is that Duquette
assumed the risk. The only question submitted to the jury was
whether Duquette knew or ought to have known the guard-rail
was unblocked. The only question which we have considered
is whether there was evidence upon which the jury could prop-
erly find that Duquette did not know, or, in the exercise of due
care, would not of necessity have known, the guard-rail was un-
blocked. The familiar principle of general acceptation as well
as recent decision in this eourt, that the servant assumes the risk
of injury from the perils ordinarily incident to his service and
also from special hazards existing because of the particular means
or method used by the master in the conduct of his business of
which the servant is informed or which ordinary care would dis-
close to him, is not disputed. Fifield v. Railroad, 42 N. H. 225, -
240; Nash v. Company, 62 N. H. 406, 408 ; Bancroft v. Railroad,
67 N. . 466 ; Collins v. Car Company, ante, p. 196.

To establish his case, therefore, upon the general issue (negli-
gence in the defendant being admitted or net contested), the
plaintiff was bound to prove that the special danger causing the
injury was not known to Duquette, and in the exercise of ordi-
nary care by him would not have come to his knowledge (Har!
v. Lockwood, 66 N. H. 541; Fastman v. Gould, 68 N. H. 89;
‘Wood Mas. & 8. (2d ed.), s. 382; Wood R’y Law (1894), s. 886);
or,in other words, that the risk of injury from the unblocked
guard-rail by which he was injured was not assumed by him.
There was no direct evidence that Duquette knew or did not
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know. He had been in the employ of the defendants for two
wmonths as a car coupler in the crew of the night switcher in the
defendants’ railway yard at Nashua, working from 6 ». M. to 6
A. M. The duties of the crew in making up and separating the
traing, coupling and uncoupling the cars, required and employed
the use of the switches. They were the instruments by which
the work was done. Duquette was twenty-eight years of age,
and is to be presumed to have been of ordinary intelligence.
He was that night, in the absence of the foreman, in charge of
the crew as “ conductor of the switcher.” To perform his work
he must have familiarized himself with the location and opera-
tion of the switches and other constructions of the yard. Ilis
position that night in charge of the work tends to show that he
had done so and understood the duty required of him. In the
yard where he workeéd there were a large number, some two
hundred constructions, presenting the same danger, guard-rails,
frogs, and switches, none of which were blocked. All presented
the same possibility of injury. That they were unblocked was
apparent upon ingpection. The want of blocking was open and
patent. It was not a secret defect. Collins v. Car Company, supra.
The probable resulting injury to a person walking between the
cars of a moving train who should catch his foot between the
converging rails is matter of common knowledge, apparent to
the dullest comprehension. The evidence, what there is, bearing
upon Duquette’s knowledge, all tends to prove Duquette knew,
not that he did not know. There is no evidence upon which a
jury could properly find that he did not know the guard-rails
and switches of the yard were unblocked. Tt is scarcely to be
credited that a man cmployed as a switchman, and who dis-
charged his duties in the midst of a large number of such
instruments, could possibly be ignorant of their shape, or of the
fact that they were unblocked, or could fail to understand that
there was a liability, or chance, to get one’s foot caught in their
converging rails and to suffer accident therefrom.” Appel v.
Railway, 111 N. Y. 550, 558; Mayes v. Railwey, 68 Ta. 562, 568,
Duguette’s duty as a car coupler in all parts of the yard gave him
at least equal opportunity and occasion for observation and
knowledge.

It is claimed, however, that whatever follows from the evidence
as to Duquette’s knowledge of the want of blocking generally,
that it did not appear he had had opportunity to be informed as
to this particular rail. Dut the construction of this guard-rail
did not differ from other similar constructions in the yard. The
risk he assumed was that of working in a yard where the
switches and guard-rails were unblocked. Not having seen any
blocking in the yard, he could not in the exercise of ordinary
care have assumed, contrary to his entire experience during the




68 570
71 206
88 570
72 608

570 PETITION OF M. & M. RAILROAD. [68

time of his employment,-that this one was blocked, even if he
had not had opportunity to become informed as to this particular

-spot. Had the yard generally contained blocked rails, or rails

both blocked and unblocked, it might have been a question
of fact whether in the exercise of ordinary care he could not
have understood this rail was blocked; but no such question is
presented by the case.

Verdict set aside ; judgment for the defendants.

Crase and Warracs, JJ., did not sit: the others concurred.

Hillsborough,
June, 1896.

Peririon or 1HE MILFoRD & MANCHESTER RAILROAD.

Whether the public good requires the proposed railroad, is a fact to be found
by referees, to whom a petition for a decision of that question is referred.

Motron To REcommrir. The petition of the plaintiffs, a provi-
sional corporation, was referred to referees, who have filed a
report. Counsel opposing the petition move a recommittal ot
the report for an additional finding.

Lrank 8. Streeter, Oliver H. Branch, Charles H. Burns, and Bing-
ham ¢ Mitchell, for the motion.

David A. Taggart, Isaac W. Smith,and Harry T. Lord, opposed.

Parsons, J. The plaintiffs’ petition is brought unders. 8, c. 156,
P. 8., “for a decision of the question whether the public good
requires the proposed railroad.” The referees, whose report the
defendants now ask to have recommitted for a finding ¢ whether
the public good requires the proposed railroad,” were directed by
their commission ¢ to find and report the facts bearing upon the
petition.” P. 8., c. 156, s. 10. Their report omits to find upon
several questions litigated before them, including that upon which
a finding is now asked.

It is conceded that the question of public good is a question
of fact bearing upon the petition, i. e., material, if not controlling,
upon the judicial question whether the ‘plaintiffs or defendants
are entitled to judgment.




