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to release theIt does not that Towner undertook de­appear
his He had no to dofendant from so be­subscription. power

subscribe,refused to or for other 1anycause Goodell reason.
109,ss. 111. The defendant raises theMor. Corp., objection

that this suit cannot maintained for the thebe ofsubscription
no have been collected sale thestock because assessments ofby

This was not at thestock subscribed for. raised trial.objection
defendant,the theBut as it terms of hisappears by subscription,

times,to a can main­the amount at suit heagreed pay specified
tained the It is aon where subscriber foronlyagreement.

take astock to number of shares without ex­specifiedagrees
ofto the amount the same or the assess­pressly promising pay

he cannot be suedments, that on the contract untilpersonally
his shares have been sold the assessment. H.to N. Centralpay

Johnson, ;Railroad v. H. 390,80 N. 403­ Mts. Railroad v.White
Eastman, 301;v. H.supra; Company N. UnionBurlingame, 67

435;Shoe v. H. 1 Mor.Pray,Co. N. s. 144.67 NoCorp., ques­
tion is themade but that whole amount of the stockcapital
authorized was subscribed.

theplaintiffs.Judgmentfor

Clark, J., did not sit: the others concurred.

Hillsborough,
June, 1896.

Burnham, Adm’r, Concord &v. Montreal Railroad.

In againstan action a railroad forcompany negligently causing death ofthe
an employee, evidence provewhich all tends to that the deceased orknew
ought to have ofknown the existence of the complaineddefect of does not

a questionwarrant submission of that to the jury.

forCase, to theinjuries Johnplaintiff’s intestate, B. Duquette,
from an unblocked on November 1891,guard-rail 24, resulting
in death on November Trial26, 1891. The evidenceby jury.
tended to the : Atprove facts the time of the accidentfollowing

wasDuquette the defendants as one of aemployed by switching
crew in the defendants’ railroad at and hadyard Nashua, been
so for about twoemployed months, in theworking night-time

p.from 6 to a. m.m. 6 His usual work was cars. Oncoupling
the of thenight accident, the foreman absent, he wasbeing

inplaced of the crew. Incharge about toattempting midnight
the for thepull ofpin apurpose he be-ear,uncoupling stepped

tween two his foot in ancars,moving caught unprotected guard-
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was thrown and There two hun-rail, down, were someinjured.
dred similar for like in fromaccidentsopportunities the'yard
switches, none of which were Inblocked.frogs, and'guard-rails,
an of another railroad all such construc-yardadjoining company

tendingtions were There was evidencebyprotected blocking.
to show that in the had notcourse of hisDuquette employment

cars in the thebefore of where he was injured.coupled part yard
At the close of the evidence the defendants’ motions for a non-

and a them denied,suit that verdict be directed for were subject
wasto The submitted thetoexception. only question’ jury

whether knew of the whichconditionDuquette dangerous
hiscaused or in the exercise of care could haveinjury, ordinary

known of it.

BroionBurnham, Warren, for the plaintiff.‡

Frank andS. Streeter Fellows,W. theJoseph for defendants.

Parsons, J. The seeks to recover forplaintiff inju­damages
ries to have been inreceived the course his servicealleged óf by

theone defendants’Duquette, of an un­employee, reasonby
Theblocked soleguard-rail. of defence is thatground Duquette

assumed the risk. The submitted theto wasonly question jury
whether knew orDuquette to have theknownought guard-rail
was unblocked. The which we have consideredonly question
is whether there was evidence which the couldupon jury prop­

find thaterly did not know, in the exercise of dueDuquette or,
care, would not of have known, the was un­necessity guard-rail

Theblocked. familiar of as wellprinciple general acceptation
as recent indecision this court, that the the riskservant assumes
of from theinjury incident to his service andperils ordinarily
also from hazards becausespecial of the meansexisting particular
or method used the master in theby conduct of his business of
which the servant is informed or which care dis­wouldordinary
close to him, is not 225,v. 42 N. H.disputed. Railroad,Fifield
240; Nash v. 62 N. H.Company, 406, 408; Railroad,v.Bancroft

466;N. H.67 Collinsv. ante,Car 196.Company, p.­
To establish his case, the issuetherefore, upon general (negli­

in the defendantgence admitted or not thebeing contested),
was boundplaintiff’ to that the theprove special danger causing

was not known toinjury and in the exercise of ordi­Duquette,
carenary him would not have hisby come to knowledge (Hart

v. Lockwood, 541;66 N. H. 89;Eastman v. Gould, 63 N. H.
Wood 382;Mas. & S. s. Wood Law s.(2d ed.), R’y 386);(1894),

inor, words,other that the risk of from the unblockedinjury
whichguard-rail he wasby was not assumed him.injured by

There nowas direct evidence that knew or did notDuquette
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had been in the of the defendants for twoHeknow. employ
inas a car in the crew of the switcher themonths coupler night

p. m.Nashua,at from 6 to 6defendants’ railway yard working
duties the crew in and theM. The ofA. making up separating

andears,and thetrains, required employedcoupling uncoupling
were the instruments whichthe use of the switches. They by

ofwas done. wasthe work Duquette years age,twenty-eight
haveand is to be to been ofpresumed ordinary intelligence.

inforeman,was that in the absence of the ofHe chargenight,
“ his workthe crew as conductor of the switcher.” To perform

andhe must have familiarized himself with the location opera­
Iiisthe switches and other constructions of thetion of yard.

in that hethat of the work tends to showchargeposition night
thehad so and the Indone understood of him.duty required

number,where he worked there were a some twoyard large
hundred the sameconstructions, guard-rails,presenting danger,

and none of which were Allswitches, blocked. presentedfrogs,
the same That were unblocked wasofpossibility theyinjury.

andThe want of wasapparent upon inspection. openblocking
It apatent. supra.was not secret defect. v. Company,Collins Car

The to a thebetweenprobable resulting injury person walking
cars a train theof who should catch his foot betweenmoving

rails is matter of common toconverging apparentknowledge,
the dullest evidence,Thecomprehension. is,what there bearing

all knew,tends toupon Duquette’s knowledge, prove Duquette
not he didthat not There is which aknow. no evidence upon

could find that he did notjury know theproperly guard-rails
“and switches theof were unblocked. is beIt toyard scarcely

credited that a man a switchman,as and who dis­employed
his duties in the midst of a number of suchcharged large

instruments, could be of oftheir or thepossibly ignorant shape,
fact that were or fail thatthey unblocked, could to understand
there was a or to one’s in theirchance, footliability, get caught

rails and to suffer accident v.therefrom.”converging Appel
558;111 N. Y.Railway, 550, 562,Mayes Railway,v. 68 Ia. 568.

as a car in all himDuquette’s of theduty partscoupler yard gave
at least and andequal occasion for observationopportunity
knowledge.

It is claimed, however, that whatever from the evidencefollows
as to of the want ofDuquette’s knowledge blocking generally,
that it did not he had had asto be informedappear opportunity
to this rail. But the of thisparticular construction guard-rail
did not differ from other similar in the Theconstructions yard.
risk he assumed was that theof in a whereyardwmrking
switches and were unblocked. Not seenguard-rails anyhaving

in the he not in the exerciseyard, could ofblocking ordinary
care have histo entire theassumed, contrary duringexperience
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time of his this one wasemployment,-that even if heblocked,
had hadnot to become informed as to thisopportunity particular

Had the-spot. containedyard blocked or railsgenerally rails,
unblocked,both blocked and it have abeenmight question

of fact whether in the exercise of care he could notordinary
have understood this rail was blocked; but no such isquestion

thepresented case.by

;set asideVerdict thejudgmentfor defendants.

Chase and Wallace, didJJ., not sit: the others concurred.

Hillsborough,
June, 1896.

Petition of the Milford & Manchester Railroad.

Whether publicthe good requires railroad,proposedthe is a fact to be found
referees,by petitionto a questionwhom for a of thatdecision is referred.

Motion to Recommit. The of the apetition plaintiffs, provi-
sional wascorporation, referred to have tiled areferees, who

Counselreport. the amove recommittal otpetitionopposing
the for an additionalreport finding.

Frank S. OliverE.Streeter, Branch, H. andBurns,Charles Bing-
ham Mitchell,for the motion.

David A. Isaac and HarryW. T.Smith, Lord,Taggart, opposed.

Parsons, 8,J. The is under s. c.plaintiffs’ petition brought 156r“S.,P. for a decision of the whether thequestion public good
the The therequires referees,railroad.” whoseproposed report

“defendants now ask ato have recommitted for whetherfinding
the railroad,”the directedpublic weregood requires byproposed

“their commission to find and the facts thereport bearing upon
P. c. findS., s. 10. Their omits topetition.” 156, uponreport

several whichbefore thatquestions them,litigated uponincluding
a is now asked.finding

It is conceded athat the isofquestion questionpublic good
factof the i. ife., notpetition, material, controlling,bearing upon

the judicial whether the defendantsorupon question -plaintiffs
are entitled to judgment.


