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realhis in does not make the transactionnotes paymentcepted
different it hadfrom would have theywhat been thatprovided

half theadministrator should one estatepaythe todaughter’s
the understood as anor does it transform what set­each, parties

of their a the son-in-law totlement into thegift bycontroversy
theThe intention of the testator that codicil shouldfather.

fund from hison the which be derived claimonlyoperate might
rendersestate,to his the thereinlegaciesdaughter’s given specific

154; Ford,v. 23 H. Ford 23 H.N. v. N.Wallace, 149,(Wallace
212; v. 41 H. and the codicil canWoodward, N.Loring 391),

such fund.only uponoperate
asthe as the arequested by parties,Considering proceeding,

for the of our is thatwill,bill construction the conclusion such
of the estate of testator as derived settlementthe was from the

Richardson,with L. 13. which is in the hands the execu-now of
tors, should be distributed as the codicil.provided by

Casedischarged.

Wallace, J., did not thesit: others concurred.

Sullivan,
June, 1896.

Unity.Newport v.

water-works,estate appurtenancesReal with used forthereto when owned
another,oneby town and exemptedsituate in is not from taxation in the

located, 55,intown which it is c.S.,under P. s. 2.

Petition, for abatement of taxes. Pacts Under theagreed.
of c. Lawsauthority 169, 1895, townthe of owns andNewport

water-works andoperates constructed used for extinguishing
andfires other The town andpublic collectspurposes. charges,

from, those of its inhabitants who use the tollswater, reasonable
for the water used themby A tract of land con-respectively.

an acre aand situated in thetaining at outlet ofquarter, Unity
Gilman awith dam andpond, and a lineit,appurtenances upon
of main pipe from the dam to the cen-underground extending
tral in form a of Invillage theNewport, works.part April,
1895, the selectmen of taxed to the saidUnity landplaintiffs
and and theappurtenances of said main within theportion pipe
limits of Unity.
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Albert S. Wait and Levi W. the InBarton, for plaintiffs.
1894, the in as aMarch, town of itsNewport, capacity public

andin view of the needs with amunicipal corporation, public
for the tointerests,sole determined itselfregard providepublic

a It iswith better of water than it thensupply possessed. plain
the votes then that the andfrom sole wereobjectpassed purpose

taken fromthe interest and welfare. The water is thepublic
ofGilman situate in the town of but one thepond, Unity, pub-

waters of the in there can be nolic which is andstate, private
This in its andownership. purely public purposesenterprise,

in the inhabitants ofobjects, not interests of the New-private
ofin the interests of inhabitants New-not theprivateport,

in interests thein its but ofthecorporateport capacity, general
schools,as its its is ex-whole much as are orpublic, highways

authorized Laws an of169,e. Is enterprise1895.pressly by
state,this authorized the law of the becausenature, publicby

sisterthe waters of the state arepublic conveyed through'a
thattown, liable to waterhave the forappliances conveying

thetotaxed the latter ? That it wastownby legis-competent
have as itUnity,lature to made the taxationsubject bytogrant

held for munici-in its discretion othermay subject any property
was made,to we do not Thetaxation,pal purposes grantdeny.

withouthowever, burden,such and no general legislationany
such raises twotaxation. caseto Thesubjects ques-property
as to the main as to the acretions, or andaqueduct,(1) pipe, (2)

and a of land.quarter
are their ownI. Towns not bypublic corporations, existing

inhabitants.theirvolition, own,or of their or ofby choiceany
are divisions formed thestate, sovereign powerof theThey by

toin betteradministration,for the and orderofpurposes public
23, 29;Cor., 28,the 1 Dill. ss.for welfare. Mun.publicprovide

Boston, 122 Mass.284;Eastman v. H. Hill v.36 N.Meredith,
townsIf in are orupon344. case conferredany powersspecial

in the in­one town, publicit or shouldis, be, alwaysupon any
townsterest. No uponlegislation special powers,conferring

interests can bewith a view to furtherfor orprovide private
inThe thatbe, grant­must thereforelegitimate. presumption

oftowns,or whether by legislationpowers uponing conferring
acts, has the pub­or theapplicationgeneral by special legislature

In the exer­andlic interest the welfare alone in view.public
onecise these are aof but public duty,townspowers performing

and cannotwhich have assumed, neglectnotthey voluntarily
thusIn the dutieswithout derelict inbeing duty. performing

expenses,to are to incurtownsprescribed them, largeobliged
to taxation.theirfor which are to submitinhabitants compelled
are taxed toIn the case at bar, all the inhabitants of Newport

andthe individuals pay-of thispay expenses takingenterprise;
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taxed to the amount of the tollsarethe .water againfortollsing
If the town in its cor-sameof the enterprise.for the expenses

the that is an-in aqueduct,is taxed Unity uponporate capacity
a method ofsamethe subject-matter, dealingtaxother upon

weof beneficence sufficiently penal,an publicwith enterprise
elsewhere, ifsimilar notenterprisestothink, discourageshould

arewhich we nowthe one withfatal to dealing.to prove
the case of Lakemeans lose of Co.v.sightWe do not by any

in thewe least the337,N. nor do question just­H.64Gilford,
That was a un­of that case. purely privatethe doctrineness of

forand theexclusively pur­commenced prosecuteddertaking,
tax was the individ­privateand the uponof private gain,poses
water, neither of which circum­in a reservoir ofual ownership

at In this case thein the case bar. townis an elementstances
reservoir; it has a mere license,no revokableownsof Newport

water from one of thethe to drawstate, publictimeat byany
a reservoir that is but innot, case, taxed,It is in thisfountains.

a of the orland,the acre and aqueductaddition to quarter pipe
utilized,is neither of whichof which the water wasmeansby

true in Lake v.Co. Gilford.
in of the as athe authorities support proposition, gen­Among

isa not taxable for itrule,eral that corporation propertypublic
are the Worcester Countyholds for public following:purposes,

Salomon,193; 51 Di­Worcester, 37;Mass. v. Ill.Peoplev. 116
21;42Manheim, Galveston,rectors v. Pa. St. Co. v.Wharf

220;14; People v. 36 Cal. Louisvillev.Doe,Tex. Common­63
“wealth, It is to be assumed that the1 Duv. 295. always(Ky.)

is made use ofof statutes with reference togeneral language
and the of is not intaxable municipalities anysubjects, property

Tax.sense taxable.” Cool. 131. State v. 34Gaffney,proper
aLaw the doctrine to state of facts much like131,N. J. applies

those in the case at and holds that the and landbar, aqueduct'
See,were not UnitedStates v. Wall.also, Railroad,taxable. 17

in facts,not in its the discussion the322. ofAlthough point
andnature of their relations to the statemunicipal corporations

in Eastman Meredith, 284,and the v. N. H. bear much36public,
as it seems us,to the now before theupon questionweight,

court, and are of thecorroborative views whichstrongly upon
we insist.

further,We that the taxation of this is in-contend, aqueduct
169,consistent with the of c. Laws That act1895.grant

theassumes the character of conferspublic rights granted, upon
the of theone waters of theNewport right.to appropriate public

of eminentand the domain for the ofstate, power purposes
their exercise and The taxation of thisenjoyment. privilege
as inconsistent withis the intention of thisprivate property

that to defeat it.and tends to extentgrant
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II. As the and ato acre of landquarter acquired by Newport
the theof thefor taxationpurposes enterprise, of that may

to some extent on differentstand but the to taxgrounds; right
is whole lineto the of whichit cases holdcontrary that property

held forby ispublic corporations public purposes not subject to
The hastaxation. authorized the town oflegislature Newport to

realand hold that estate for theacquire public inpurpose ques­
tion. Doubtless that have beenauthority with themight granted

that the shouldcondition be tosubject taxationproperty by Unity;
not,as it was it should stand thebut same as realupon ground

held inestate by forpublicgeneral corporations public purposes.
should this beWhy taxed more thanproperty any county

farms, and houses ?court shouldjails, not the stateWhy prison
taxable the of Itbe Concord? is saidby city that Newport

a therealizes revenue ofby tolls receivedway for the water
used its citizens. The state arealizesby revenue thethrough

and theconvicts,labor of the counties, front the work done at
their farms and houses of ;correction butcounty in neither of

nor haveeases,these like we heard that these incidents di­any
vest the itsof character and reduce it thatproperty public to oí
mere Nor isprivate the town of rea­ownership. byNewport,

ofson of the same which it hasbyholding, grant sovereignty by
its located inexistence, town,another less aproperty any public

The fact that a willcorporation. revenue be derived from this
water notdoes divest it itsenterprise character,of orpublic
afford itreason should bewhy and rendered lessany hampered
useful to taxation.by State v. isbeing subjected Gaffney,supra,
here in point.strongly

Another view the caseof seems be taxesto material. The
the land and are assessed and asupon aqueduct bothseparately

shouldnon-resident, as be 55to Bowlesv.they Clough,according
N. H. As to the889. the taxofpracticability uponcollecting
the there can no theland, be ofquestion. But how is collection

thetax to be made It that? is settled doctrineupon aqueduct
“ taxes real estate of non-residents . . can col­upon . beonly

“a thelected sale of land andtaxed,” are not aby personal
42the non-residentcharge owner.” v.against Dewey Stratford,

282;H. v.N. H. v.471;CochecoCo. 51 N. BowlesStrafford, 455,
inA sale of that thissupra. ofClough, part aqueduct lying

which is thatthe of theUnity, subject tax, it fromdisconnecting
itbetween and the in notlying reservoir wouldpart Newport,

render butvalue,the whole useless andonly ofconvey nothiug
would be the of A saledestruction the itself.whole property

not thecould the mere the withmaterialconvey of aqueduct,
to licenseremove for two reasons: Because there is noright it, (1)

the landowners butto enter and remove thebygranted pipe,
to water it as far as it for theonly specificconvey through lies,
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such a conceded thenamed; and because treats(2) rightpurpose
thechattel,as a whereas statute e.(P. S., 55,bypersonalproperty

as IIow can theit is to be taxed real estate. bes. property8)
the effect must itsof of whichtaxation, besubject very taxing

? The seems to involve too andestruction ab-nearlyassumption
to be admitted as sound.surdity

inIt be the view thedefendants, ofmay possibly byargued
court in v. N.observations of the 58 H.Carpenter Dalton, 617,

that the left to chances of title,should be theirplaintiffs losing
aor cloud it if is enforced salethrown over ahaving payment by

for The doctrine of v. Dalton canCarpenternon-payment. hardly
held to this case. The here thatis,be notapplicable objection

the inwill of title to thebeplaintiff's bydanger losing property
sale; a sale a thea but that no can fortitle,by purchaser acquire

reason that such a sale the destruction theinvolves of property
itself. Dalton the toCarpenter v. left the ofparties try question
title in a future whethersuit. we are orHere, notright upon
this there will be ano withquestion, dispute purchaser respect­

the title. The can being there sale of theis,question any prop­
assumed to be taxed? We contend that there forerty cannot,

the reason that the sold cannot exist.property

Ira for theColby, defendants.

isJ. for decision whetherWallace, The thatquestion portion
the owned the town ofof water-works within theby Newport

inlimits of the of is to taxationtown the lattersubjectUnity
town. The act which authorized the1895, c. of169) tourn(Law's

to construct the contains inwater-w'orks noNew'port provisions
“to 3, S.,their taxation. s. c. P.55,regard mills,By Buildings,

machines, and fer­factorycarding machinery, wharves,buildings
ries, and andcanals,locks oftoll-bridges, aqueducts, any portion
the water of which is rented aresold or for taxable as realpay,
estate.” This section of the statute in terms toexpress subjects

“taxation as real estate of the water ofaqueducts any portion
wliich is sold or forrented The towmof Newrportpay.” charges“ those of its useinhabitants thevdio water reasonable tolls for
the water used them to theby respectively.” According plain
terms of the its asstatute, water-works are realtaxable estate,
unless are as “real of the . .estate townthey excepted . used
for public 55,P. e. s. 2. This lastS., section in ex­purposes.”

terms from real thepress taxation estate of towm usedexempts
for public that the ofw7ater-works thepurposes. townConceding
of forare used areNewport frompublic purposes, they exempt
taxation this statute, if this to aby ofexception applies property
towmoutside its limits. But the exemption extendsgeographical

to real withinonly estate the which istown, owned it andby
used for public purposes.
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of theto there was no statutes1867,Prior provision exempt-
revision,Inof from taxation. thethe real estate towns ofing

time the materialwas for the firstintroduced inprovision1867
“fromthe of town taxation. Pealto propertyexemptionregard
state,taxed . . .is liable to be of theestate ... except property

s. 2. ThisS., 49,or town.” G. c. remainsprovision sub-county,
2;s. s.53, S., 55,the same. P. c. InL., 1867,G. c. 2.stantially

to real estatehad outsidetowns no general authority purchase
34, 4,ss.S., 3,G. c. 9. landThey acquiretheir limits. might

in thelimits as a or collection of aby debt,outside their levygift
authorized to landwere not then outside theirbuybut the/

it eminent domain.or even tolimits, byacquire Subsequently,
havetowns and cities been authorized to establishnumerous

acts to authorize them to andwater-works broad takeby enough
If there atland their limits. were the timecondemn outside of

townsrevision of no statutes tothe 1867 authorizing purchase
it seemslimits,their that the statute isreal estate outside plain
as suchto be construed fromnot necessarily exempting property
not have had it in mind.The could Hence,taxation. legislature

andauthorized towns cities towhen subsequently acquirethey
towns,inlands other it cannot befor justly pre-public purposes

that intended such to besumed fromproperty exemptedthey
taxation.

this statute of was to avoid the as-The of exemptionpurpose
a tax the aand collection of of townsessment upon property

the of the as on atown,used for by peoplepublic purposes pound
afor the reason that it would be useless and un-house,or town

and trouble. But to this statute so>necessary expense interpret
a town used forthe of publicas to exempt property purposes,

in is to extend thetown,is situate another be-exemptionwhich
and the statute.the reason of To thuspurpose interpretyond

to it a which would make itswould beit, operationgive meaning
with the of our taxation laws,and not in accord spiritunequal

the and distribution of the bur-are based upon just equalwhich
ittaxes. It is not to be that was theden of presumedpublic

athe to so result as tointention of accomplish unjustlegislature
another,town of its taxable for the benefit ofone propertydeprive

should be of its to taxthat one townor deprived right property
inits limits which was used for which itpublic purposes,within

had interest and from which derivedits no notheyor people
andwere beneficial alone to some other townbenefit, and which

carried itsThis doctrine conclusionits topeople. legitimate
some of our smaller townsbankrupt by depriv-practicallymight

a of their which tothem of very portion territory uponlargeing
taxation; for the lateas,the of example,exercise power suppose

had to the of his sit-town park,Austin Corbin given Newport
limits of that town and athe por-uate outside embracing large
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tion the area ofof several Ittowns. wouldadjoining require
terms to warrant a that one canexpress townholding invade
and,another a of the for theirby portion territory owntaking

benefit, whether be in athe sense orpurpose legal public private,
the lands of such town to a heavier burdensubject remaining of

taxation. There is no evidence that this wascompetent the
of theintent onbut, the the evidencelegislature, contrary, leads

to the conclusion that it was their intention to limit the exemp-
tion to of the town used for andproperty situatepublic purposes
within its limits.

In conclusion,this the cases citedreaching from other juris-
dictions, as Commissioners, 500,v. 4Wayland WestGray Hartford
v. 44 Conn.Commissioners, 360, Rochesterv. Rush, 80 N. Y. 302,
and notcases,other have been overlooked. Some of these deci-
sions are based statutes notupon special here, andapplicable
some of them hold this kind of from taxationproperty exempt

it isbecause used for But thispublic decision doespurposes.
not conflict withnecessarily for thethose, reason that it depends

the of ourupon statute.special provision

Petition dismissed.
All concurred.

Grafton,
June, 1896.

Westgate, v.Ex’r, Haverhill a.&

town,bequestWhen a is made to a “the interest thereof to appropriatedbe
annually to and among the school districts in said equally,” andtown after

will,the testator,execution of the but prior to the of thedecease the dis-
annexation,tricts are changed by consolidation and the income is to

divided between inexisting proportiondistricts to the number of scholars
in each resident in the town.

Bill in theEquity, of theexecutor will of Samuelby IV
for theSouthard, construction of certain of the willprovisions

and direction as to the of the income ofappropriation funds
theto town of Haverhill as trustee. Factspaid agreed.

his will 4,executed theBy April 1883, testator, who died
4, 1893, $5,000 to the town ofMay bequeathed Haverhill, “the

interest thereof to be toappropriated and theannually among
school districts in said town, for the ofequally, schoolssupport
in said districts.” When the will was executed there were
about school districts intwenty the town. In February, 1885,
district 13No. organized itself as a district with aseparate
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