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a lien for theirin when itspecificone business wages,laborers
or do the samebe toimpolitic by personswould impracticable

in other If the laws besome otherwiseemployments.engaged
inall that can be these cases is thatrequiredunobjectionable,

in their to the class or toapplicationbethey localitygeneral
and are then inwhich and ofthey public character,they apply;

and thetheir must Cool.propriety policy legislature judge.”
Lim.Con. 479-481.(6th ed.)

Appeal dismissed.
All concurred.

Rockingham,
Dec., 1896.

State v. Manchester & Lawrence Railroad.

enactment, in special incorporationA whether contained a act oflegislative
law, net from the of ageneral receiptsor in the that whenever the use

perthe of cent annum on the ex-average perrailroad shall exceed ten
corporation operationsof the from the of its thependitures beginning

paid state,into the the is nottreasuryexcess shall ofbe unconstitutional.

“In aDebt. The declaration is as follows : of debt forpica
that the defendants are a andcorporation organized existing
under and virtue of the laws of said state to construct andby
maintain a inrailroad from the of ourManchester,city county
of the state line in in saidSalem,to ofHillsborough, county

and it was and is in and their charter,Rockingham, provided by
549,5, 1847,section Laws of that in andchapter any every year

thewhen net from the use said road shallof exceed thereceipts
of ten cent annum thefrom commencement ofaverage per per

their the excess shall the ofbe into theoperations, treasurypaid
state; that in 1849, the defendants constructed their said rail-
road from said inManchester to the state saidline, Salem, and
have maintained their said railroad to the theofday purchase
of this andwrit, the avers that the net re-receiptsplaintiff
ceived the defendants from the use inof said road have eachby
and 1867,since the first ofevery exceededyear day January,
an of cent annum from theaverage ten commence-per per
ment of sum,their a theto sum ofoperations wit,by large
seven hundred and said sumthousand which thefifty dollars,

hithertodefendants, have tothough requested, neglected pay
into the of said state : andtreasury reason whereof'Whereby by
an action has accrued the andto to have recoverplaintiff of
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sum seven hundred andsaid of thousanddefendants fiftythe
dollars.

“ are athe defendantsfor that char-Also, corporation duly
and theunder virtue of laws of saidand bytered organized

and “maintain a railroad within said andstate,constructtostate
1849, writ,of to the date of thisthe first January,dayfrom

a fromand maintained railroad theextending cityhave owned
to the linein our of stateManchester, county Hillsborough,of

and thein said of aversSalem, county Rockingham, plaintiffin
the defendants from thereceivednet by opera-that the receipts

railroad have exceeded the of tensaidof their average pertion
its from the commencement ofannum oncent expendituresper

and from said firstin each of Jan-every year dayits operations
thisthe date of the of writ ato1849, purchase by largeuary,

hundred andthe sum of seven thousandwit, fiftytoamount, by
sum the havedefendants,which said requested,dollars, though

the andinto the of state :to treasury Wherebypayneglected
an action has accrued to the to havewhereof plaintiffreasonby

said sum andof the defendant of seven hundredand recover
dollars.”thousandfifty

demurred.defendantsThe

for theEastman, state.Edwin attorney-general,G.

Worcester,Branch whom were Gafney Snoio),E.Oliver (with
for the defendants.

of New this action,I. The state Hampshire brings claiming’
thedemand and receive of Manchester &Lawrencethe toright

$750,000sum of which it in the defen-the wassaysRailroad
writ,the of the of the and whichdants’ hands on day purchase

net the railroad,accumulated of over andwas the earnings
the commencementa certain from of itsabove percentage, oper-

this sum of is claimed$750,000Whether to be theations.
of the net from the use of the roadexcess above thereceipts

ten cent annum itsof on from theperper expendituresaverage
itsof in each andoperations,commencement every year,

as atlaw,the it existed the time the charterunder general
it is the excessor whether claimed to be of the netwas granted,

use said an tenroad,from the of above ofaverage perreceipts
an unknown and butannum, sum,cent on unspecifiedper

of its it is notcharter,under the provisions necessaryalleged
The substance of the state’s demand that'is,now to inquire.

it has a force of some to take from the defend-statute,byright,
likewhich,ants this sum of but for that themoney, statute,

of individual or wouldaccumulated anyearnings corporation,
The defendants demurred toto the stockholders. havebelong



v.N. STATE RAILROAD. 3TH.]

in declaration which set forth thefirst two counts the groundsthe
thedemand; admit,and this demurrer forof the byplaintiff’s

that the of the defendantsthe netof argument, receiptspurpose
use of in each and since the firstfrom the their road yearevery

tenhave exceeded an of cent1867,ofday January, average per
net ofannum, $750,000;sum of or that thetheby receiptsper
have exceededdefendants the of their roadthe from operation

an of ten cent its fromannum onper expendituresperaverage
in each andthe commencement of its every yearoperations,

first the sum of1849, $750,000.from the ofday January, by
areThe law raised demurrer constitu­II. of thequestions by

The defendants that whether thetional contendquestions.
ofdemand is thefounded theupon provisionsplaintiff’s general

in it5 either caselaw, charter,railroad or section of theupon
are unconstitutional.recover,cannot because both statutes

the areThe three essential of declared to bepowers government
Bill of art.executive, and 37.judicial.” Rights,legislative,

the no theothers,of these andintermediaryThrough powers
12;is and Vatt.of the state enforced.expressedsovereignty

36; v. N. H. 193,Law. Wheat. Wooster 62 197.Plymouth,
awere under the title oftherefore,Whatever powers, granted

- under titleGovernment,”Form of and whatever thatpowers
were in are andto,vested the such as have referencelegislature,
which of theirthe deemed thenecessary for, protectionpeople

and their no canliberties,their andlives, implicationproperty;
either of three.arise that were intended to authorize thethey

oressential of the do totopowers anything, engagegovernment
in or limited tobusiness notany strictlyundertaking enterprise,
the necessities of such protection.

in ca-itsIII. The state of New Hampshire, acting sovereign
threecan in invitumin ofobtain onepacity, ways only,property

theall of which are limited to the necessities of the case or
■occasion.

the eminent domain.First. It take it under ofmay right
the367; Justices,Kohl v. United 91 U. S. 66States, Opinion of

631; 47, 53;N. Railroad N.629, Greely,H. v. 17 H.Concord
71;H. Backus v. Lebanon,N. 35,v. 7Piscataqua Bridge Bridge,

19,11 N. H. 23.
It undertaxation,Second. take it under the ofmay power

adverted to.limitations,constitutional which will be hereafter
in the exacts fromBut, taxation government moneygeneral, by

as share of a andindividuals their imposed appor­justlyequal
Ia. HammettVernon, 28;tioned Hanson v. v.burden. 27public

146; Justices, 565,65 the H.OpinionPa. St. N.Philadelphia, 4of
568; 219;v. H. RailroadB.,State 60 N. C. &. M.Express Co.,

H.State, 87,v. 60 N. 94.
inIt exercise theThird. obtain it the ofmay policeby power
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fines and forfeitures as But hereimposing punishments. again
the is limited the constitutional of neces­right by requirement

Bill of 18;art. the H.sity. Opinion Justices, 66 N.Bights, 629,of
It in632. the exercise of itsmay destroy property police

in order to crime, or otherpowers, prevent fire, pestilence, pub­
lic disaster. canBut it of the citizen or sub­acquire property

his inwill, the three methods and underject, theagainst only
constitutional limitations The idea thewhole of statespecified.

to enrich itself in or toattempting any way acquire property
the necessities of to in enter­embarkgovernment, anybeyond

prise, commercial, industrial, or for orspeculative, profit gain,
foror the of class or is theindividual,any beyondadvantage

the in the andpowers constitution,granted by people utterly
to the for which that wasforeign estab­purposes government

lished. 169;v. 21 v.Sharpless 147,Pa. St. StatePhiladelphia,
Express Co., 252.supra,

The $760,000of the state to take of the of theright money
stockholders of the Manchester & Lawrence cannot beroad

under the of eminent anjustified nor as exercisedomain,power
of the Unless it canpolice be otherpower. justified upon

it state;must fall within the the andgrounds, oftaxing powers
if it abe tax not authorized in the the en­sense,constitutional
forcement of it is H.confiscation. the N.Opinion Justices, 66of
629, 641; Co., 262;State v. Henderson v. 92Express supra, Mayor,
U. S. 259, 269; Husen,Railroad268, 472;v. 95 U. S. Com­465,
monwealthv. 12 Allen 298.Company,

IY. The instatutes are an exercise theofquestion taxing
“powers of the a arestate. What then is tax ? Taxes burdens

or law forcharges orimposed by persons publicupon property
or to v.purposes, some end.” Hansonaccomplish governmental

v. J.,Vernon, 124;27 Ia. v.28; Allen Me. Van Horn People,60
46 183;Mich. Milwaukee, 624;Broadhead v. Association19 Wis.
v. v.Topeka, 655; 520;20 Wall. Peirce Hilbishv. 3 Met.Boston,
Catherman, 154;64 Pa. York,St. Roosevelt v. New 84Hospital

108;N. Y. v.73;Associationv. LibertiesWood,39 Pa. St. Northern
“Church,13 Pa. St. 104. is an ofTaxation division pub-equal

lic Co.,expense.” State v. Express supra.
Distinctions anal-are made andbetween otherspowerstaxing

inogous and The term is deemedappearance effect. taxation
to embrace the andof revenue for the expensesraising general

of the Mich.purposes v. 34Commissioners,Jonesgovernment.
273; People v. 29 Wis.Whyler, 351;41 Cal. Hale v. Kenosha,
599. A license differs afrom a tax in that it consists of right

suchgranted an actby to do which withoutcompetent authority
would be rate orauthority as from a mereillegal, distingished

sum of ofassessed the or businessmoney upon person, property,
the 43;citizen. Cool. Tax. 11 Mich.408; Chilversv. People,
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Cincinnati,347; 268;111 Mich. v. Ohio St.Maysv. People,Ash
A license32 Mich. 406. be distin­Sexton, mayv.Youngblood

a in that a license is astax,from animposedgenerally,guished
the the of andexercise of for purpose regulationpolice power

revenue.and for the of andAlwaysnot purposeprotection,
law is revenue,the of the underwhenever principal object
exercise ofform it it an thewhatever ismay appear, taxing

power.
the tax is from theSo to to be policepower distinguished

thatit said the demand formay bepower. Speaking generally,
the is to theunder power secondary policemoney police regula­

in taxa­while the case oftion out of which the demand grows;
;Tax. Moore v.the is revenue. Cool. 396­tion objectprincipal

183;Mich. Licensev. 46State, 147;48 Miss. Horn People,Van
12 418.462;Tax Wall.Maryland,5 Wall. Ward v.Cases,

for revenue is levied under theburdenEvery taxingimposed
is des­the name theof whichby impositionpower, irrespective

Mo. 468.Green,St Louis v. 7 App.ignated.
claim is basedIt is whetherY. immaterial the plaintiff’s

or thecharter,of defendants’ uponsection 5 the generalupon
in it isto either case thatapparentlaw forapplicable railroads,

is that the defend-the The demandis revenue.object sought
all their netants shall earningsover to the state annuallypay

theirin ten cent eitherexcess an to uponof amount equal per
sometheir orfrom the commencement ofexpenditures operations,

demand cannot be justified uponother ascertained sum. This
the to the theof state preventing carryingtheory protection by

toon of a if would bewhich,business injuriousunregulated,
defendants’ business isthe nor the that thepublic, upon theory

a theof such character as requirementdemands regulation by
ona the claim of aof nominal sum as a license fee. It is right

under limita-the and noof the state to exactpart arbitrarily,
ortions of of equality, regularity,any principles uniformity,

from the use ofwhatever the earn in yeardefendants anymay
de-their own The amountabove a certain sum.property

is made,in the demandmanded, the ©f the law whichlanguage
the isand the the which demandcharacter of subject upon

made, doubt that theare such that there can be no reasonable
is revenue.object sought

“The its naturalof law must be determined bythepurpose
If the262.Co.,and State v. Express supra,reasonable effect.”

railroadof the had been that companieslawlanguage general
should a of ninety pertax into the state annuallypay treasury
cent of cent their capitaltheir above tenearnings per upon

sostock, or if charter had pro-section 5 of the defendants’
ait the wasvided, would not thatbe questioned imposition

tax. It is a tax the undertakes towhen the statutejust same,
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take from the defendants one hundred insteadper cent, of
or other less Aninety, any statute whichpercentage. taxing

confiscates the whole of a man’s is an exercise of theproperty
same which takes him apower from fraction of hisonly prop-

As the toerty. of the state take from the defend-proposition
ants a sum of cannot beannually underlarge money justified
the of eminent as andomain, nor exercise theright of police

a forfeiture,finepower or or for andimposing protection regu-
as anlation, nor assessment the defendants for anupon improve-

ment to their for which obtain a directproperty benefit, itthey
is that it is a take theapparent to from defendant itsproposition

under the exercise theproperty of of thegeneral powerstaxing
state.

VI. No constitutional is more established inprinciple firmly
New than the of IfHampshire the constitu­principle equality.
tion of New could be into oneHampshire word,compressed
that word would be of before theequality. Equality law,rights

law,of under theequality in the use and en­protection equality
of ofjoyment andproperty, equality privilege, immunity, oppor­

are citizen,totunity guaranteed natural orevery artificial,
within the state of New The finest achievementsHampshire.
of the late Chief Justice in hisDoe, andlong distinguished

are contained incareer, those indecisions which he asserted and
theapplied fundamental of constitutionalprinciples equality.

The service which he rendered thelasting to state and nation in
his efforts to liberalize and rationalize andpractice procedure,
and which will a fadeless luster to his name andgive fame, was

that which hesurpassed establishedby by forever in the ofbody
New the doctrineHampshire’s of Thejurisprudence equality.

and of hisstrength the andcogency conclusive­reasoning, clarity
deductions,ness of his the and inofpurity thegrace languagé

which werethey clothed, are not insurpassed legal literature.
inBut no class of 'cases has the of morebeenprinciple equality

or morestrenuously asserted, in casesthancourageously applied,
in which the ispower involved. M.taxing B., C. Railroad v.&
State, 60 N. H. 87; 219;State v. H.Express Co., 60 N. Railroad
v. Elliot, 58 N. H. 451; v. N.Curry Spencer, 624;61 H. Opinion

the 4Justices, N. H. 565.of
as a taxRegarded the defendants, theupon ofrequirement

the statute that the statethey a sum of inpay annually money
addition to the tax which the assessed valuationthey pay upon
of their violates theproperty, fundamental ofprinciple equality
and Theuniformity. of a itis held asproperty corporation by

as theinviolably of a natural Aproperty person. corporation
has the same to andright to earn toacquire property, money,
distribute it to stockholders, or hold it abenefit,for their as
natural Dartmouthperson. v. H.1 N. 111.College Woodward,
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above ten centof the defendants pernetThe earningssurplus
the stockholders.is the ofstock propertythe capitalupon

does not ora enlargeinto corporate bodyTheir organization
the oflimitationsconstitutional upon taxing powertíremodify

an extra-constitutional principleIt does not introducethe state.
in state wereIf all the compelledcorporationsof inequality.

left after thetheir net paymentthe balance of earningsto pay
there wouldinto the state treasury,of a ten cent dividendper

in favor of individualsthem andbe a discrimination against
in ofwhich would be violation theorincomes earnings,having

naturalIf all andof persons,constitutional equality.principle
the stateinto the ofto pay treasurywere compelledcorporate,

centabove tenincome or earnings per uponthe of theirsurplus
anit constituteinvestment,their would unequaltheir orcapital

orThe onedivision amount paid by personof public expense.
investmentamount of orthe propertyevencorporation, though

since thewas the same as Avouldbeothers, inevitably unequal,
intodetails that enter busi-and the numberlessskill, enterprise,
and loss,the amount ofsuccess,ness and which determine profit

which is the ofarc the priceyet protection,inevitably unequal;
be the same.taxation, would

asthe of uniformityVII. But the statute violates principle
5virtue of sectionwell as of If the tax is imposed byequality.

that cor-it is a discriminationcharter,of the defendants’ against
theit is under the ofIf provisions gen-poration only. imposed
railroaderal initlaw, corporationsoperates against engaged

is an clas-The tax arbitraryonly. imposed upontransportation
kindin a ofsification or selection of persons particularengaged

butbusiness; business,invested innot theirupon property the
beitself. It is as tax as it wouldthe business indefensible aupon

the of their income aboveto all hotel to excesscompel keepers pay
a the orcertain into state manufacturingtreasury,percentage

their in Theto excess like manner. principlepaycorporations
ofevaded artificeof of taxation cannot beuniformity by any

or The tax cannot be justifiedclassification selection.statutory
inare taxedor sustained the doctrine that the defendantsupon

is, thatas railroad thatthe same manner other corporations,
in railroadthe tax is alllevied upon corporations engaged

this man-If is to be taxed inonetransportation. corporation
andbe;all and one cannotner, must escapecorporations

two differs.another made to suffer because the business of thebe
&the of the ManchesterThe statute permitting incorporators

carriers,to in the of commonLawrence road businessengage
a the common-lawconsidered as removed prohibi-grant, simply

in a as com-tion individuals corporate capacityagainst acting
ss. 649,mon carriers. 2 Mor. 658.Corp.,

is that itThe effect ofand.true meaning any corporate grant
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artificial,creates an or which didentity not ex­legal personality
andist exists as a fiction,before bat whichonly in thelegal

is thoseconcrete who associate underrepresented itsby name.
isThere no or in theobstacle oflogical practical individualsway
the same work or in the same identical businessdoing engaging

are as Abefore after.they incorporated of individ­company
uals not in a could on thecorporateacting capacity busi­carry

a railroad,ness of or a individual same;could do the butsingle
when those individuals become aassociated as therecorporation,
has been into existence a whichbrought legal personality repre­
sents the associated andindividuals, holds, another fiction ofby

inthe and trust forlaw, them, their Anindivisible property.
act of confers moreincorporation, noproperly regarded, rights
or the individuals it thanuponprivileges they pos­composing

law,sess at common in so far as aareexcept they given legal
“to act in what is aknown as Theright corporate capacity.”

kind of business in which is not a creation of thethey engage
thestatute, but statute enables them to do the businesssimply

in a anTherefore, act ofcorporate capacity. incorporation
when as aconsidered removal of a common-lawlegislative pro­
hibition has no resemblance such;or to a contract asanalogy
and the of statutes which afiect existencevalidity the-corporate

and not the the notmerely, of doproperty rights corporation,
on fall within the theprinciple statutory prohibition impairing

Elliot,of contracts. Railroad 455;v. N. H.obligation 451,58
theOpinion Justices, 629,66 N. H. 640.of

All the same class ofprivate corporations are, per-generieally,
sons. The business in which does not theirthey engage change

and constitutional than the alegal more business ofrights any
natural his If,or constitutionalperson changes legal rights.

thethen, undertakes to a tax onelegislature levy upon corpora-
tion it must all constitutional,a uni-underupon corporations,

and.form, And avaluation of their estates. if it leviesequal
tax in this a taxupon manner, it must similarcorporations levy

the individuals;of the tax discriminatesupon property otherwise
is,andagainst corporations, therefore, unconstitutional.

VIII. The of the defendants5 charter or of theprovisions
law, tax,in a are thegeneral effect unconstitutionalbeing upon

further that involve thedouble taxation. From be­ground they
of the of railroads in thisginning state,history ample provisions,

and haveconstitutional in their andlegal imposition operation,
been in allexistence Infor the of railroads.taxing property
cases the tax has thebeen levied the value of property,upon
that value ascertained sometimes the capitalbeing by taking

4;stock (E. S.,C.S.,as the basis e.' s.actually 39,expended
41;c. Gr.S., c. ss. and an actual assess­57, 1, sometimes by2),

ment ason the value of the androad, stock, equipmentrolling
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taxation otherin to tlie ofas be proportion propertynear may
1;s. P. c. 1.L., S., 64,G-. c. s. But62,situated.similarly

the taxassessment was was leviedmethod of adopted,whatever
of the railroad. No other constitu­the actual propertyupon

Article VI of thecould be constitu­valuation adopted.tional
tois found the entirein whichtion, legislative power impose

restricts the(State Express Co.,supra),tax* v. powertaxingany
“ in hasof and estates the manner thatan assessment pollsto

In some what arebeen jurisdictions,heretofore practiced.””“ franchise taxes are butimposed upon corporations;termed
valuefranchise is a of the ofif a railroad species property,

“in and as a val­estate,”is included its which existswhich not
stock, andand from its road,uable apart rollingseparatething

inthen no constitutional exists Newprovision Hamp­equipment, ”“such an as wasit, it was not estateshire for becausetaxing
the ofknown or before the constitution.recognized adoption

road,if it is with the roll­But connectedsomething indissolubly
“ es­as a that itsstock, concern,— is,and goinging equipment,

inthen it is taxed and has been taxed Newtate,”—7 always
rail­under the for the oftaxingHampshire provisions providing

roads.
areis that defendantsIX. But it claimed the state theby

“ is ais defendants’ charterliable on contract. It said: The
the build­contract entered into with the and defendantsstate, by

andand their have it toberoadmaintaining accepted agreeding
4Woodward,its Dartmouth v.bound by provisions.” College

If this the state assumes that the defendants’Wheat. 518. by
used incharter is a as the term iscontract, contract ordinarily

and tlie mutualthe out of whichlaw, rights, obligations,spring
Ilaw,and which inhere in a contract at commonremedies

answer that- such is not the law in this state. New“By Hamp­
the forma­shire a act oflaw, special incorporation, authorizing

a and andof railroad the construction operationtion company
ofrailroad,of a like a act the formationauthorizinggeneral

is aand and limited repeala­corporations partnerships,general
contract; andble and statute and not a Newamendable by

andamendmentlaw a reservation of the ofHampshire power
act, tois state the ornot to enable the torepeal necessary repeal

aamend it Suchto extent within the bounds ofany legislation.
thereservation the construction uponby put(made necessary

federalcontract clause of the federal constitution theby court)
is a of aretention of not a creation powerandlegislative power,

H.N.of total or the 66Justices,confiscation.”partial Opinionof
decisionsThis a to the629. view of railroad charter is contrary

Col­which in Dartmouthhave been made since the decision the
law; and is thecourt,case but it is the taken thisviewlege by

inthe lawin this state. I venture itto that will becomesay
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when realthe nature of a charter isevery jurisdiction more
understood, and the of the incourt theclearly Dart-reasoning

casemouth more 2 Mor.College critically s.applied. Corp.,
1045.

isIt not difficult to discover contract relations exist-genuine
stockholders in a or between aing corporation, charitableamong

itsor trustees and and donees;donors and thecorporation posi-
tion of court in the Dartmouththe that asupreme case,College
charter is a contract, seems,to have out of thesprung necessity
which felt were under to the of thethey they protect rights
donors of to inDartmouth held trustgifts College, theby
trustees for the beneficiaries. But I submit that outside the con-
tract relations which are seen to exist stockholdersclearly among
themselves, or between andstockholders the itself orcorporation
its trustees, and which it said thebe statemay fairly promises
not to there be in acannot found railroad norimpair, charter,
was there shown to be the court in the Dartmouthby supreme

case, of the essential elements of a contract.College any
The idea that a charter is a contract between the state theand

been without after thegrantees having adopted qualification
led,decision in the Dartmouth as wellcase, known,isCollege

to the in of inpractice law, orreservinglegislation by general
thecharters, of orseparate Greenwoodamendment-right repeal.

v. 105 U. S. 21. But it has beenCompany, 13, 19, shownFreight
451;this courtby v. 58 H. theElliot, OpinionN.(Railroad of“H.Justices, 629,66 N. that the amend­reserved of640) power

ment and is not more than the wouldrepeal anything legislature
have had without a ifreservation, statutes of hadincorporation
been held beto of the amendable andpossessed ordinary repeal-­
able of other With reservation thatstatutes. the ofquality

an act of is anpower as a alter­incorporation, regarded grant,
able and revokable a aor ofgrant, gift conveyance something,

or the whole of which the can take orpart backgrantor
The the state is notof to enter into contractsdestroy.” right

The business of thequestioned. involvesgovernment making
of forcontracts various But which are out­contractspurposes.
side the of and in fact, embarkpurposes which,government,
the state in business are the ofenterprises, beyond purposes gov­

ultraernment, andvires, tocontrary public policy.
But in this a incase, the charter to contractbeassuming

which, for some unnamed that theit is claimedconsideration,
defendants to a their thethe state ofagreed pay part earnings,
contract is hadunconstitutional and because thevoid, legislature
no to it a the defendants’power as conditionimpose rightupon
to do a railroad business that to an un­shouldthey be subjected

aequal, unconstitutional burden of taxation. Such provision
inserted in the defendants’ in law is notcharter or the general

Justices, 629, 632,theOpinion H. 634.legislation. 66 N.of
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The of theCarpenter, C. state to limit theJ. policy profits
and whom itto the franchise ofgrantsof corporationspersons

and of tolls for the use ofpublic highways, takingconstructing
for their services andas isdisbursements,them compensation

andconstitution has beenolder than the maintained.uniformly
ineffectuated various ways.It has been

“ ferries,”An act toThe act entitled passed Februaryregulate
and ined. the1797, p.28, reciting1783 341), preamble(Laws,

“ withinthe demands of this state forthat ferrymen carrying
and across inthereof others the rivers the samethe subjects

and theare exorbitant courts ofstate arbitrary,” required gen­
in eachsessions of the to establish the rates oferal peace county

in andthefor every ferry county, prohibited ferrymenferriage
or tolls than thosefrom taking anycharging greater prescribed
In of the of ferries anthe court. many subsequentby grants

was inserted. Priv.superfluous,equivalent provision, though
1798, 1799, 12, 150;11, 268;vol. vol.p. 12, 16, 104,Laws* pp.

247; 1801, 247;vol.1800, 13, 118, 13, p. 1804, 15,vol. vol.pp.
116;174; 1817, vol. The with1805, 36, p. 21, p. act,vol. 8.p.

here has inamendments not ever since been force.material,
8.,1830, 181; 2; S., 2;ed. It. c. s. s. P.p. 64, 72, S.,G. c.Laws,

o. 80, s. 2.
havecharters a similar orcontained provisionToll-bridge

rates of that Law'sthe toll be taken. Priv.have mayspecified
256;495; 533;1792, 6, p. 1794, 8, p.vol. vol. vol.1783, 4, p.

16,86, 246; 12, 231;vol. vol.1795, 77, 1802, 1805,9,pp. p.vol.
1836, 69; 1878,e. Laws e. 150. charters227;p. Many provided

ofshould become free tollthat the public propertybridge
were reimbursed tolls or otherwisethewhenever proprietors by

of and the withthe erectingfor expenses maintaining bridge,
30, 32;1839,at a rate. Priv. Laws cc. Lawsinterest specified

In some cases the of the court were re­justicesc.1848, 795.
thethe tolls that should receiveso proprietorsto regulatequired

annual theira named ofmore than profit uponnot percentage
1817, 75;c.71; 28; 1818,c.1816, 11,Laws cc.investment.

In1835, 6; 69, 105; 1877,c. cc. c. 19.3836, 1838,LawsPriv.
— the charter of the Portsmouthafter thatrecitingthe legislature

1819, c. thein 1819 50) required proprie­(LawsBridge granted
an thethe of the court account ofto justicestors to exhibit

fixthe and the toon justices thereuponsums bridgeexpended
had omitted tothat theandtolls, proprietors negligentlythe

had themselves without authorityandaccount legalexhibit such
—rates of toll resolvedand unreasonableexcessiveestablished

!£ tocourt are instructedthe herebyof supremethat the justices

have, printed.exceptions, Thesome never beenprior withto 1835acts*Private
manuscript lawsto theenacted before 1835are volumes ofprivate lawstoreferences

secretary of state.custody theofin the
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the rates of toll nowrevise collected saidby ofproprietors
and toPortsmouth establish the same atBridge, reasonable

1877, c.rates.” Laws 180.
are foundSimilar in canal charters.provisions Priv. Laws

541; 1792,1792, 92;vol. vol.6,20. 8,p. 1804, 15, 41;vol. p. 1816,
419; 505,20, 1824, 22, 524;vol. vol.p. pp. 448, 518, vol.1827,

389; vol.24, 325, 1833, 30, 86. The lastpp. p. charter, granted
in the tolls that1836, be taken andprescribed might provided

“that rate ofthe toll be increased or diminished themay by
court on them,of common to as inpleas, application their

Priv. 1836,Laws c. 102.opinion justice may require,”
charterThe first was Laws,Juneturnpike granted 16, 1796.

ed. It325. the rates of and1797, p. tollspecified provided
“ at endthat the of an of theaccountevery twenty years expen-
ditures said road and the therefromupon shall beprofits arising
laid before the of the thecourt for timesuperiorjudges being;

. . and if. the net for the shallsaid ex-profits twenty years
ceed twelve cent theannum, said court reduce theper per may
future so far ittoll as that not exceed and ifcent,twelvemay per
the shall to sixnot amount cent the said courtprofits per may
raise toll,the so that it shall than sixnot be less nor exceed
twelve thecent.” All chartersnumerous ofper subsequent

andintended the andturnpikes, for commonnecessary ordinary
use of the have contained a like withgeneral public, provision
various time,modifications of rate and thecent, of methodper
of the so that thetolls, authorized should not befixing profits

1799,exceeded. A arefew cited. 12,Priv. Laws vol.only
185; 13, 57,p. 1802, 79, 326; 15,vol. pp. 1804, 112,vol. 76,pp.

320; 16,1805, 99, 145;vol. pp. 118, 127, 279; vol.1807, 17, p.
1809, 19,243;vol. 18, 1812, 181;vol. vol.p. pp. 154, 1820, 21, p.
537; 1828, 26, 135; 3;vol. vol. c.1834, 30, 297; Lawsp. p. 1837,
1852, c. 1360.

The first charter,railroad enacted 18331,January (Priv.
Laws vol. created1832, 29, the Boston & Rail-Ontariop. 215),
road tolls to fixed andcorporation, be the directors,granted by

“that if atprovided the of ten and afterfromexpiration years
the said road,of the net income fromcompletion or receipts
tolls and theother ten aforesaid as the basisprofits, taking years
of shall have amountedcalculation, to more than ten centper

annumper the cost of the thenroad, theupon maylegislature
take measures to alter and reduce the rate and otherof tolls

in such asprofits manner to take off the for the next tensurplus
years, . . . and at the of ten the sameexpiration every years

“”;hadbe and that the not atproceedings shallmay legislature
time so reduce saidany tolls and other as lesstoprofits produce

than ten cent annum the cost of said road withoutper per upon
the consent theof Under this charter no effectivecorporation.”
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Theaction was taken. Concord Bailroad was next incorpo-
June 1835.rated, 27, 1835,Priv. Laws c. 1. The charter

a toll to be fixed the directors and thatgranted by provided
“ if the of five fromat and afteryears the ofexpiration opening

theuse,said road net orfor income from tolls andreceipts
haveother shall amounted to more than ten centprofits per per

the whole costannum of the road from the ofupon time the dis-
the of statethis take measuresbursements, legislature tomay

the ratealter reduce of tolls and otherand in such man-profits
thener as to take off for the next fiveoverplus calculat-years,

the of theamount road to thebetransportation upon sameing
as the five theand atyears; of fivepreceding expiration every

the same be had.” The sameyears proceedings may pro-
in identical found invision terms is thenearly other twelve

25,railroad charters before Decembergranted 1844, except
in of them thethat four net were tolimitedprofits eight

Priv. Laws 7,cent. 1835, 14, 37; 1836, 66;cc. c.per 1837,
1;e. cc. 201839,, ; 1842, 3; Ill,c. cc.18, 1844, 112, 113, 188.
The theobvious of in andpurpose legislature provid-limiting

the offor the tolls was to restrict theing regulation granted
reasonable,of the within limits deemedprofits grantees and

secure to theto the of thethereby public enjoyment property
devoted to use at reasonable In thepublic rates. railroad char-

as as inters, others,well the authorized netmany woreprofits
the standardmade of reasonable tolls.

The eleventh section of “the railroad law” (Concordgeneral
Railroad 23 237,v. N. H. DecemberGreely, approved 25,242),

“c.1844,1844 suchthatprovided shall(Laws 128), corporations
exact accounts of all their andkeep andreceipts expenditures

make annual thereof commissioners,to the railroadreports who
shall communicate the thesame to and inannually legislature,

and when netany their shall be foundevery year receipts to
exceed the of ten theircent on fromexpendituresaverage per
the ofcommencement their the excess shall beoperations, paid

theinto of the state until otherwise directed thetreasury by leg­
islature.” This enactment inhas ever since remained force.
(1. 5;c. s. c.S., 144, P. To it8., 157, s. 19. railroad char­every
ter thereafter has been Its is uni­granted subject. operation
form. It to all railroads in theapplies state. For many years
after its in the case anadoption of but(as equivalentferries),
superfluous was in railroadprovision inserted charters. Laws
1844, 189, 4;c. s. lb., 190, lb., 4; 1845,c. c. s.4; 191,s. Laws
c. 286, s. 4; lb., 287, 4; 1847, 549, lb., 550,c. 5;s. Laws c. s. c.

1849,s. 4; Laws s.906, 4;c. e. s.lb., 907, 4; lb., 908, 4;e. s.
1854, 1596, 4; 1863,Laws c. s. 4;Laws s.1859, 2297,c. Laws c.

2792, 4; 4;s. Laws c.1866, 4318, 85,s. Laws c.1867, 4;s.
c,Laws s. 4;c. c.1868, 100, 70, 4; 1870,Laws s. Laws1869, 58,
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4;5; 4; 1871, lb.,s. c. s. Laws c. s.4; 59, 60, 71,s. c.lb., lb.,
s.72, 4.c.

The statute not a of but of method.was policy,general change
not to therevenue,Its was to obtain but enforce estab-purpose

of rail-lished of the The of thestate.policy profits proprietors
sole of secur-were limited to ten cent for theroads per purpose

The for theto the reasonable rates toll. reasonofpublicing
is inof method Railroads were theirobvious. infancy.change

the costto estimate with reasonable accuracyIt was impossible
and them.or the ofof expense maintaining operatingbuilding

of toll the franchiseThe rates to the ofrequisite give grantees
not, in the casetheir authorized and no as ofcouldprofits, more,

advance,inestimatedand turnpikes, bebridges approximately
court,the or fornor was it for the anypracticable legislature,

theof to makeofficial the officers theboard, except corporations,
the netmodifications the tolls tooffrequent necessary bring

income and not limits. Ten perto the authorizedup exceeding
before,as reasona-cent annual the standard ofremained,profits

to increase them soble tolls. inducement to maintain orAny
Ifas to taken away. theyreap profits.was effectuallygreater
tenwere established so as a income than perto yield greater
shouldcent, the it that the excessdeemed reasonablelegislature

as as suffered fromreturned those whobe tonearly practicable
the state. Itexaction,—that is to to the of thesay, taxpayers

excess abovewas to return to each individual theimpossible'
a toll for trans-reasonable that he had been tocompelled pay

the im-Excessive not totolls wereportation. onlyinjurious,
residedroad,of whomediate the but to citizenpatrons every

toless, fact,the of ininfluence,— everywithin its more orscope
in the excess ofowner the to themstate.property Refunding

that wastolls taken Was the to exact justicenearest approach
possible.

take theThe the state candefendants in thatsay argument
three wayscitizens their in one ofof willproperty against

domain;eminentonly, Under the ofnamely: (2)(1) power
exercise, thetaxation;under that of and in the of police(3)

fines or asforfeiturespower, punishment.by imposing
consid-need beWhether this is or is not sound notproposition
defend-in to take theered. The state this is notaction seeking

en-toas actionwill,ants’ their everyproperty against except
a the defendant’sis aforce againstlegal obligation proceeding

it showsIt seeks to its own Unlesswill. recover property.
partor some$750,000,the defendants have in their handsthat
fail.its mustthat actionsum, state,of to thelegally belonging
fordefendantsin theis, byThe action for receivedeffect, money

and itsthe statethe use the state. A in favor ofof judgment
of the defendants’satisfaction no more aenforced will be taking
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a the state oflevy bywill than would betheiragainstproperty
it hada whomlands ofexecution theupon recognizor againstan

standsThe state in this action preciselyobtained judgment.
theis to same ruleslike action. It subjectan individual in aas

orIt has no greater power, rights, privi-law and evidence.of
the defendants’It must establish legalthan any plaintiff.leges

or it fail.indebtedness, must
“ that inthe charterThe defendants’ providesfifth section of

from use said roadnet the ofand thewhen receiptsany every year
from the com­annumthe often centshall exceed average per per

into thethe excess shall be paidmencement of their operations,
theordered bythe until otherwise legislature.”of statetreasury

the defendants’ charterThis clause of1847,Priv. Laws 549.c.
e.1844,railroad law of 1844is identical with the (Lawsgeneral

Justices,thes. and 66128, Opinionwas superfluous.11), of
andThe law the charterH. 629, imposedN. 671-673. general

did and vol­the noton defendants no whichduty they directly
to the aassume. defendantsuntarily They propo­presented

at to to Thesition which orliberty accept reject."werethey
tothe charter the burdens itdefendants subject byaccepted

to the state thetheyThe that shouldimposed. provision pay
ten a or im­excess above cent was burdenqualification of,per

them, likethe the variousfranchiseupon, exactlyposed granted
as, in their roadduties of for casethem, example,other required

or other to so con­canal,should cross highway,any turnpike,
“ such,it andas not to the safe convenient use ofstruct obstruct

canal, and to maintain in re­or otherturnpike, goodhigh-way,”
the ofall construct formay purpose conducting-­pair bridges “they

canal, or othertheir railroad over orany turnpike, highway,
suchforprivate conducting private way, turnpike,orany way,

ss. TheCharter, 11,or other over said railroad.” 13.highway
acent no faxlimitation of their income to ten was moreper

thetheir than were various imposedupon obligationsproperty
It were thethem. and alike burdensupon they upon granted

franchises, and considered invalue,their to bediminishing
the the for thevalue of defendants’ purposeassessing property

or the eminent domain.of taxation under law of
ascharter,The the as well thethat the ofobjection provision

law, the of anduniformityviolatesgeneral equalityprinciple
has no in All railroad in thefoundation fact. corporations

theirstate, virtue of charters or of theofby express provisions
are The lawlaw, to the samegeneral subject obligation.

said,isto all railroads. It how-andapplies uniformly equally
andever, that it does not to other thereforecorporationsapply

is is discrimination.But not an unconstitutionalunequal. this
It as well laws the ofbe claimed that businessmight regulating

(P.dentists c. notS., are unconstitutional because dothey134)
farmers,toapply

von. lxix. 5
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theIn answer to claim that the action isplaintiff’s founded
the defendant’s contract, that theupon they lawsay by of this
whatever thestate, law,be federal amay charter is not a con­

that is to atract,— not contract withinsay, the of themeaning
clause in the federal constitution which forbids the enactment

the states of law theby any of con­impairing obligation
tracts. Whether this is sound or unsoundproposition need

Itnot be considered. is not here material whether the leg­
islature, in the aabsence of reserved and without theright

consent, can or cannot alter agrantees’ or charterrepeal
havewhich Thethey is whethergranted. question not the de­

charterfendants’ bemay or but whetherrepealed modified, as
as it subsists are bound itslong they No caseby provisions. has
cited or found inbeen which it has been held or thatsuggested

athe of franchise are not andgrantees to doobligated perform
all in the to be themexpressedthings grant by asperformed

as the benefitthey of the Theenjoylong togrant. obligation
thethe on ofgrantees the to takepublic imposed tolls isright

anda not the of thepart, whole, considera­always infrequently
thetion of theBy law,common one agrant. who accepts

thefrom a that he shallgrant sovereign provisioncontaining
acts therein to beperform specified him cove­performed by

that he will them;nants and for theirperform non-performance
an action of covenant lies, where that form of is anaction

v.Ewre Strickland, 240;Cro. Jac.appropriate remedy. Bret v.
Cumberland,Cro. Jac. 399, 521; v.Lyme 3 &Henley, B. A.Regis

; v. 2 &Lyme Henley, 331, 349,32­ C. F.Regis 350.
There is in the theOpinion Justices, 629,66 N.nothing H.of

that taken the defendants.supports any position There theby
claimed that,state of the seventeenth thesection ofregardless

Bailroad,charter of the Concord it take thecould road upon
its owners less than its value the thatpaying upon grounds (1)

the doesconstitution not to be made forrequire compensation
taken use,for andprivate that the state is notproperty public

bound contract or otherwise to refrain fromby confisca-partial
andtion; the terms of the “thethat,by charter,(2) legislature

at time hereafter alter, ormay any amend, this act ormodily
itsof and thereforeany short of totalprovisions,” that, confisca-

tion, there was no limit to the of amendment. It was thepower
of the that neither of these couldopinion justices bepositions

sustained for the obvious reasons that the aof(1) property
called a is as thepartnership con-corporation fully protected by

individual;stitution as that anof and that toauthority(2)
or aalter, amend, the charter of is notrepeal corporation

to confiscate the or ofauthority corporate property, any part
it, either the existence of the or after itsduring dis-corporation

The third andsolution. on which the stateprincipal ground
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the road was foundedto take the■claimedauthority upon seven*
the which it wascharter,section of by expresslyteenth provided

atthe road time afterthat state purchase anythe might twenty
from, to theits paying “thecompletion, by corporationyears ” “in the road and suchamount expended making additional

andthe foils ofsum with kindas, profits every whichtogether
said willrailroad,received from beshall have to athey equal net

annum the costcent on of said roadof ten per per fromprofit
thereof the stockholderstime of to the timebythe ofpayment

of the state theThis did not sus-position justicespurchase.”
in theirthat,tain for the sole reason sectionopiidon, 17 of the

charter and section 11 of theRailroad’s■Concord rail-general
the same effect were inrepealedroad act of 1844 to 1867. By

or releasedstate renounced itsthe the ofrepeal right purchase.
the counsel for theIt claimed norroad,was not by intimated

that section of the charter,the 17 or theby justices, general
and therefore void. Itwas unconstitutional waslaw, conceded

assumed thethe and that theby justices state wasby parties
entitled the road at theto price stated, unlesspurchase the
«lauses in the charter and the statutegeneral theauthorizing

wmre no nowpurchase repealed. Upon question waspresented
any opinion expressed.

andAll vested inthe thepowers, property staterights, are
the Lumberheld it in trust for Co. v.people.by Company, 65

its isN. H. One of that of290, 387. powers fran-granting
ischises. The franchise of tolls Ever sincetaking property. the

1816,27,act of June 1816 c. it has been to33),(Laws subject
like otherattachment and R. c.S., 184, s.levy property. 13;

P. c. s-s. A the stateS., 7, 15. of such a220, bygrant franchise
differs in is here materialthat from itsno respect ofgrant any

— —as,other thefor landspublic which itexample, hasproperty
the topower convey.

An hisindividual suchconvey property termsmay upon and
with law as heconditions consistent Thepleases. ofpower the

state It isbe less. incannot so far as itssovereign except
the state andare limited federalpowers by Noconstitutions.

hasconstitutional been out orprovision pointed discovered
which thedenies to the state to itconvey whateverpower has

—the landswhether or franchises—toright convey upon such
terms theand conditions as to seem fit.legislature may The
grantee need not the unless he chooses toaccept grant do so.
It is for the benefitshim to whether conferredsay theoutweigh
burdens He the if hereject but it,imposed. may gift; accepts
he must take it with all the and burdens thatqualifications are
thereto annexed.

The defendants their charter and underby accepting acting
them,it allbound to do thereinthemselves ofthings required
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theirFor of theirnon-performance various the lawobligations
provides remedies. 2-appropriate Mor. ss.Corp., 1132-1136-
For the of whichnon-payment moneys havethey bound them-

state,selves to to the debt or covenantpay is a proper remedy.

Demurrer overruled*
All concurred.

Strafford,
Dec., 1896.

v.Brewster, Ex’r, Mack a.&

tobequest byname, yeta be individuals if it appearsThough from the whole-
them as athat the testator considered class andwill intended the whole-

survivors, prevail.that intentiongo to theshould will

the construction ofEquity,in for the willBill of John Made.
smallof value to hisbequests children,After making the testator-

“ — Ias follows: Fifth andgive, bequeath deviseprovided unto-
the use andMack, income of allJanet thewife, rest andmy re-

all of which Iof diemainder property may possessed, for. and
life, samenatural the to be in lieuher of her claimduring to-

and sharedistributive outdower, homestead, of estate,my and
decease of said wife,after the Imyandfrom give, andbequeath

which Tsaid of dieall property maymy possessed,devise in five
shares, Mack,unto sons Albert F. C.my George Mack,equal my

Hildreth,B. wife ofEllen William E. Hildreth of'daughter
my Charlesgrandchildren A.Michigan,Grand Rapids, DeLoyd,
E. andDeLoyd M.A. BessieDeLoyd, GeorgeJohn chil-DeLoyd,

Elizabeth C. DeLoyd,mydren of hereinbeforedaughter men-
Isabella A.and Eddie andtioned, my grandchildren James N.

deceasedof IsabellamychildrenEddie, daughter Eddie, wife of
of North Adams, Mass.,Eddie to theirthem,William heirs-

forever.and assigns
“ children, to take oneDeLoyd together, share,Said or one-

and said Eddie children,said property,fifth of my onetogether,
and Eddie children are notDeLoydbut said tofifth, come into-

have the use and enjoymentor of their said shares-possession
the ofof twenty-onebecome age yearsuntil they respectively,

their sharesof respective shall,the incomeand theirduring
and at interest untilwithheld theirkeptbe arrival atminority,

when therespectively,of sametwenty-one yearsthe with theage
thembe over to asshall becomepaid they of the ofprincipal age

years.”twenty-one


