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laborers in one business a specific lien for their wages, when it
would be impracticable or impolitic to do the same by persons
engaged in some other employments. If the laws be otherwise
unobjectionable, all that can be required in these cases is that
they be general in their application to the class or locality to
which they apply ; and they are then public in character, and of
their propriety and policy the legislature must judge.” Cool.
Con. Lim. (6th ed.) 479-481.

Appeal dismissed,
All concurred. :

Rockingham,
Dec., 1896.

Stare v. MaNcrEsTER & LAWRENCE RAILROAD.

A legislative enactment, whether contained in a special act of incorperation
or in the general law, that whenever the net receipts from the use of a
railroad shall exceed the average of ten per cenb per annum on the ex-
penditures of the corporation from the beginning of ils operaiions the
excess shall be paid into the treasury of the state, is not unconstitutional,

Depr. The declaration is as follows: “In a plea of debt for
that the defendants are a corporation organized and existing
under and by virtue of the laws of said state to construct and
maintain a railroad from the city of Manchester, in our county
of Hillsborough, to the state line in Salem, in said county of
Rockingham, and it was and is provided in and by their charter,
section b, chapter 549, Laws of 1847, that in any and every year
when the net receipts from the use of said road shall exceed the
average of ten per cent per annum from the commencement of
their operations, the excess shall be paid into the treasury of the
state; that in 1849, the defendants constructed their said rail-
road from said Manchester to the state line, in said Salem, and
have maintained their said railroad to the day of the purchase
of this writ, and the plaintiff avers that the net reccipts re-
ceived by the defendants from the use of said road have in each
and every year since the first day of January, 1867, exceeded
an average of ten per cent per annum from the commence-
ment of their operations by a large sum, to wit, the sum of
seven hundred and fifty thousand dollars, which said sum the
defendants, though hitherto requested, have neglected to pay
into the treasury of said state: Whereby and by reason whereof
an action has accrued to the plaintiff to have and recover of
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the defendants said sum of seven hundred and fifty thousand
dollars.

“ Algo, for that the defendants are a corporation duly char-
tered and organized under and by virtue of the laws of said
state to construct and ‘maintain a railroad within said state, and
from the first day of January, 1849, to the date of this writ,
have owned and maintained a railroad extending from the city
of Manchester, in our county of Hillsborough, to the state line
in Salem, in said county of Rockingham, and the plaintiff avers
that the net receipts received by the defendants from the opera-
tion of their said railroad have exceeded the average of ten per
cent per annum on its expenditures from the commencement of
its operations in each and every year from said first day of Jan-
uary, 1849, to the date of the purchase of this writ by a large
amount, to wit, by the sum of seven hundred and fifty thousand
dollars, which said sum the defendants, though requested, have
neglected to pay into the treasury of the state: Whereby and
by reason whereof an action has accrued to the plaintiff to have
and recover of the defendant said sum of seven hundred and
fifty thousand dollars.” '

The defendants demurred.

Edwin G. Eastman, attorney-general, for the state.

Oliver I, Branch (with whom were Worcester, Gafney ¢ Snow),
for the defendants.

. L The state of New Hampshire brings this action, claiming
the right to demand and receive of the Manchester & Lawrence
Railroad the sum of $750,000 which it says was in the defen-
dants’ hands on the day of the purchase of the writ, and which
was the accumulated net earnings of the railroad, over and
above a certain percentage, from the commencement of its oper-
ations. Whether this sum of $750,000 is claimed to be the
excess of the net receipts from the use of the road above the
average of ten per cent per annum on its expenditares from the
commencement of its operations, in each and every year,
under the general law, asit existed at the time the charter
was granted, or whether it is claimed to be the excess of the net
receipts from the use of said road, above an average of ten per
cent per annum, on an unknown and unspecified sum, but
under the alleged provisions of its charter, it is not necessary
now to inquire. The substance of the state’s demand is, that-
it has a right, by force of some statute, to take from the defend-

ants this sum of money, which, but for that statute, like the

accumulated earnings of any individual or corporation, would
belong to the stockholders. The defendants have demurred to
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the first two counts in the declaration which set forth the grounds
of the plaintifl”s demand; and by this demurrer admit, for the
purpose of the argument, that the net receipts of the defendants
from the use of their road in each and every year since the first
day of January, 1867, have exceeded an average of ten per cent
per annum, by the sum of §750,000; or that the net receipts of
the defendants from the operation of their road have exceeded
an average of ten per cent per annum on its expenditures from
the commencement of its operations, in each and every year
from the first day of January, 1849, by the sum of $750,000.

I1. The questions of law raised by the demurrer are constitu-
tional questions. The defendants contend that whether the
plaintifi’s demand is founded upon the provisions of the general
railroad law, or upon section b of the charter, in either case it
cannot recover, because both statutes are unconstitutional.
The three essential powers of the government are declared to be
“legislative, executive, and judicial.” Bill of Rights, art. 37.
Through the intermediary of these powers and no others, the
sovereignty of the state 1s expressed and enforced. Vatt., 12;
Law. Wheat., 86; Wooster v. Plymouth, 62 N. II. 198, 197.
Whatever powers, therefore, were granted under the title of a
“ Form of Government,” and whatever powers under that title
were vested in the legislature, are such as have refercnce to, and
svhich the people deemed necessary for, the protection of their
lives, their liberties, and their property; and no implication can
arise that they were intended to authorize either of the three
essential powers of the government to do anything, or to engage
in any business undertaking or enterprise, not strictly limited to
the necessities of such protection.

IIT. The state of New ITampshire, acting in its sovereign ca-
pacity, can obtain property in invitum in one of three ways only,
all of which are limited to the necessities of the case or the
occasion,

First. It may take it under the right of eminent domain.
Kohl v. United Siates, 91 U. 8. 867; Opinion of the Justices, 66
N. H. 629,6381; Concord Railroad v. Greely, 17 N. . 47, 53;
Piscataqua Bridge v. Bridge, 7 N. . 85, 71; Backus v. Lebanon,
11 N. 1L 19, 23.

Second. It may take it under the power of taxation, under
constitutional limitations, which will be hereafter adverted to.
But, in general, by taxation the government exacts money from
individuals as their equal share of a justly imposed and appor-
tioned public burden. Hanson v. Vernon, 27 Ia. 28 ; Hammett v.
Philadelphia, 65 Pa. St. 146; Opinion of the Justices, 4 N. H. 565,
568 ; State v. Hrpress Co., 60 N, II. 219; B., C. 4 M. Railroad
v. State, 60 N. H. 87, 94. :

Third. It may obtain it by the exercise of the police power in
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imposing fines and forfeitures as punishments. But here again
the right is limited by the constitutional requirement of neces-
sity. Bill of Rights, art. 18 ; Opinion of the Justices, 66 N. H. 629,
632. It may destroy property in the exercise of its police
powers, in order to prevent fire, pestilence, crime, or other pub-
lic disaster. But it can acquire property of the citizen or sub-
ject, against his will, only in the three methods and under the
constitutional limitations specified. The whole idea of the state
attempting to enrich itself in any way or to acquire property
beyond the necessities of government, to embark in any enter-
prise, commercial, industrial, or speculative, for profit or gain,
or for the advantage of any class or individual, is beyond the
powers granted by the people in the constitution, and utterly
foreign to the purposes for which that government was estab-
lished. Sharpless v. Philadelphia, 21 Pa. St. 147, 169; Stale v.
LBxpress Co., supra, 252.

The right of the state to take $750,000 of the money of the
stockholders of the Manchester & Lawrence road cannot be
justified under the power of eminent domain, nor as an exercise
of the police power. Unless it can be justified upon other
grounds, it must fall within the taxing powers of the state; and
if it be a tax not authorized in the constitutional sense, the en-
forcement of it is confiscation. Opinion of the Justices, 66 N. I
629, 641 ; State v. Hxpress Co., supra, 262 ; Henderson v. Mayor, 92
U. 8. 259, 268, 269; Railroad v. Husen, 95 U. 8. 465, 472; Com-
moravealth v. Company, 12 Allen 298.

IV. The statutes in question are an exercise of the taxing
powers of the state, What then is a tax? ¢ Taxes are burdens
or charges imposed by law upon persons or property for public
purposes, or to accomplish some governmental end.” Hanson v.
Vernon, 27 Ia. 28; Allen v. J., 60 Me. 124 ; Van Horn v. People,
46 Mich. 183 ; Broadhead v. Milwakee, 19 Wis. 624 ; Association
v. Topeka, 20 Wall. 655 ; Peirce v. Boston, 8 Met. 520 ; Hilbish v.
Catherman, 64 Pa. St. 154; Roosevelt Hospital v. New York, 84
N. Y. 108 ; Association v. Wood, 89 Pa. St. 78 ; Northern Liberties v.
Church, 18 Pa. St. 104. “Taxation is an equal division of pub-
lic expense.” State v. Fxpress Co., supra.

Distinctions are made between taxing powers and others anal-
ogous in appearance and effect. The term taxation is deemed
to embrace the raising of revenue for the general expenses and
purposes of the government. Jones v. Commissioners, 8¢ Mich.
278; People v. Whyler, 41 Cal. 851; Hale v. Kenosha, 29 Wis.
599. A license differs from a tax in that it consists of a right
granted by competent authority to do an act which without such
authority would be illegal, as distingished from a mere rate or
sum of money assessed upon the person, property, or business of
the citizen. Cool. Tax. 408; Chilvers v. People, 11 Mich. 43;
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Ash v. People, 11 Mich. 847; Mays v. Cincinnati, 1 Ohio St. 268;
Youngblood v. Sexton, 32 Mich. 406. A license may be distin-
guished from a tax, generally, in that a license is imposed as an
cxercise of the police power for the purpose of regulation and
protection, and not for the purpese of revenue. Always and
whenever the principal object of the law is revenue, under
whatever form it may appear, it is an exercise of the taxing
Yower.

! So the power to tax is to be distinguished from the police
power. Speaking generally, it may be said that the demand for
money under the police power is secondary to the police regula-
tion out of which the demand grows; while in the case of taxa.
tion the principal object is revenue. Cool. Tax. 896 ; Moore v.
State, 48 Miss. 147 ; Van Horn v. People, 46 Mich. 183; License
Tax Coses, 5 Wall. 462; Ward v. Maryland, 12 Wall. 418,
Every burden imposed for revenue is levied under the taxing
power, irrespective of the name by which the imposition is des-
ignated. St Louis v. G'reen, T Mo. App. 468.

V. It is immaterial whether the plaintiff’s claim is based
upon section 5 of the defendants’ charter, or upon the gencral
law applicable to railroads, for in either case it is apparent that
the object sought is revenue. The demand is that the defend-
ants shall pay over to the state annually all their net earnings
in excess of an amount equal to ten per cent upon either their
expenditures from the commencement of their operations, or some
other ascertained sum. This demand cannot be justified upon
the theory of protection to the state by preventing the carrying
on of a business which, if unregulated, would be injurious to
the public, nor upon the theory that the defendants’ business is
of such a character as demands regulation by the requirement
of a nominal sum ag a license fee. It is the claim of a right on
the part of the state to exact arbitrarily, and under no limita-
tions of any principles of uniformity, equality, or regularity,

- whatever the defendants may earn in any year from the use of
their own property above a certain sum. The amount de-
manded, the language of the law in which the demand is made,
and the character of the subject upon which the demand is
made, are such that there can be no reasonable doubt that the
object sought is revenue.

The purpose of the law “must be determined by its natural
and reasonable effect.” State v. Hxpress Co., supra, 262. If the
language of the general law had been that railroad companies
should pay a tax into the state treasury annually of ninety per
cent of their earnings above ten per cent upon their capital
stock, or if section 5 of the defendants’ charter had so pro-
vided, it would not be questioned that the imposition was a
tax. Itis a tax just the same, when the statute undertakes to
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take from the defendants one hundred per cent, instead of
ninety, or any other less percentage. A taxing statute which
confiscates the whole of a man’s property is an exercise of the
same power which takes from him only a fraction of his prop-
erty. .As the proposition of the state to take from the defend-
ants annually a large sum of money cannot be justified under
the right of eminent domain, nor as an exercise of the police
power imposing a fine or forfeiture, or for protection and regu-
lation, nor as an assessment upon the defendants for an improve-
ment to their property for which they obtain a direct benefit, it
is apparent that it is a proposition to take from the defendant its
property under the exercise of the general taxing powers of the
state.

VI No constitutional principle is more firmly established in
New Hampshire than the principle of equality. If the constitu-
tion of New Hampshire could be compressed into one word,
that word would be equality. Equality of rights before the law,
equality of protection under the law, equality in the use and en-
joyment of property, equality of privilege, immunity, and oppor-
tunity are guaranteed to every citizen, natural or artificial,
within the state of New Hampshire. The finest achievements
of the late Chief Justice Doe, in his long and distinguished
career, are contained in those decisions in which he asserted and
applied the fundamental principles of constitutional equality.
The lasting service which he rendered to the state and nation in
his efforts to liberalize and rationalize practice and procedure,
and which will give a fadeless luster to his name and fame, was
surpassed by that by which he established forever in the body of
New Hampshire’s jurisprudence the doctrine of equality. The
strength and cogency of his reasoning, the clarity and conclusive-
ness of his deductions, the purity and grace of the languagé in
which they were clothed, are not surpassed in legal liferature.
But in no class of"cases has the principle of equality been more
strenuously asserted, or more courageously applied, than in cases .
in which the taxing power is involved. .B., C. 4 M. Railroad v.
State, 60 N. H. 87 ; State v. Express Cb., 60 N. H. 219; Railroad
v. Elliot, 58 N. H. 451; Curry v. Spencer, 61 N. H. 624; Opinion
of the Justices, 4 N. H. 565. 4

Regarded as a tax upon the defendants, the requirement of
the statute that they pay the state annually a sum of money in
addition to the tax which they pay upon the assessed valuation
of their property, violates the fundamental principle of equality
and uniformity. The property of a corporation is held by it as
inviolably as the property of a natural person. A corporation
has the same right to acquire property, to earn money, and to
distribute it to stockholders, ‘or hold it for their benefit, as a
natural person. Dartmouth College v. Woodward, 1 N, H. 111.
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The surplus net earnings of the defendants above ten per cent
upon the capital stock is the property of the stockholders.
Their organization into a corporate body does uot enlarge or
modify the constitutional limitations upon the taxing power of
the state. It does not introduce an extra-constitutional principle
of inequality. If all corporations in the state were compelled
to pay the balance of their net earnings left after the payment
of a ten per cent dividend into the state treasury, there would
be a discrimination against them and in favor of individuals
having incomes or earnings, which would be in violation of the
constitutional principle of equality. If all persons, natural and
corporate, were compelled to pay into the treasury of the state
the surplus of their income or earnings above ten per cent upon
their capital or their investment, it would constitute an unequal
division of public expense. The amount paid by one person or
corporation, even though the amount of property or investment
was the same as others, would be inevitably unequal, since the
skill, enterprise, and the numberless details that enter into busi-
ness success, and which determine the amount of profit and loss,
are inevitably unequal; yet the protection, which is the price of
taxation, would be the same.

VIL. But the statute violates the principle of uniformity as
well as of equality. If the tax is imposed by virtue of section b
of the defendants’ charter, it is a discrimination against that cor-
poration only. Ifitis imposed under the provisions of the gen-
eral law, it operates against corporations engaged in railroad
transportation only. The tax is imposed upon an arbitrary clas-
sification or selection of persons engaged in a particular kind of
business; not upon their property invested in the business, but
upon the business itself. 1t is as indefensible a tax as it would be
to compel all hotel keepers to pay the excess of their income above
a certain percentage into the state treasury, or manufacturing
corporations to pay their excess in like manner. The principle
of uniformity of taxation cannot be evaded by auny artifice of
statutory classification or selection. The tax cannot be justified
or sustained upon the doctrine that the defendants are taxed in
the same manner as other railroad corporations, that is, that
the tax is levied upon all corporations engaged in railroad
transportation. If one corporation is to be taxed in this man-
ner, all corporations must be; and one cannot escape and
another be made to suffer because the business of the two differs.
The statute permitting the incorporators of the Manchester &
Lawrence road to engage in the business of common carriers,
considered as a grant, simply removed the common-law prohibi-
tion against individuals acting in a corporate capacity as com-
mon carriers. 2 Mor. Corp., ss. 649, 658.

The true meaning and effect of any corporate grant is that it




42 STATE ». RAILROAD. 69

creates an artificial, legal entity or personality which did not ex-
ist before and only exists as a legal fiction, but which in the
concrete is represented by those who associate under its name.
There is no logical or practical obstacle in the way of individuals
doing the same work or engaging in the same identical business
before they are incorporated as after. A company of individ-
uals not acting in a corporate capacity could carry on the busi-
ness of a railroad, or a single individual could do the same; but
when those individuals become associated as a corporation, there
has been brought into legal existence a personality which repre-
sents the associated individuals, and holds, by another fiction of
the law, and in trust for them, their indivisible property. An
act of incorporation, properly regarded, confers no more rights
or privileges upon the individuals composing it than they pos-
sess at common law, except in so far as they are given a legal
right to act in what is known as a “ corporate capacity.” The
kind of business in which they engage is not a creation of the
statute, but the statute simply enables them to do the business
in a corporate capacity. ‘Therefore, an act of incorporation
when considered as a legislative removal of a common-law pro-
hibition has no resemblance or analogy to a contract as such;
and the validity of statutes which affect the-corporate existence
merely, and not the property rights of the corporation, do not
on principle fall within the statutory prohibition impairing the
obligation of contracts. Railroad v. Hlliot, 58 N. . 451, 455;
Opinion of the Justices, 66 N. H. 629, 640.

All private corporations are, generically, the same class of per-
sons. The business in which they engage does not change their
legal and constitutional rights any more than the business of a
natural person changes his legal or constitutional rights. If,
then, the legislature undertakes to levy a tax upon one corpora-
tion it must upon all corporations, under a constitutional, uni-
form, and. equal valuation of their estates. And if it levies a
tax upon corporations in this manner, it must levy a similar tax
upon the property of individuals ; otherwise the tax discriminates
against corporations, and is, therefore, unconstitutional.

VIII. The provisions of the defendants’ charter or of the
general law, being in effect a tax, are unconstitutional upon the
further ground that they involve double taxation. From the be-
ginning of the history of railroads in this state, ample provisions,
legal and constitutional in their imposition and operation, have
been in existence for taxing the property of railroads. In all
cases the tax has been levied upon the value of the property,
that value being ascertained sometimes by taking the capital
stock actually expended as the basis (R. 8., ¢ 89,s. 4; C. 8,
c. 41; G. 8., ¢ 57, 5. 1, 2), and sometimes by an actual assess-
ment on the value of the road, rolling stock, and equipment as
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near as may be in proportion to the taxation of other property
similarly situated. G.T., ¢ 62, s.1; P. 8., ¢. 64, s. 1. DBut
whatever method of assessment was adopted, the tax was levied
upon the actual property of the railroad. No other constitu-
tional valuation could be adopted. .Article VI of the constitu-
tion, in which is found the entire legislative power to impose
any tax- (State v. Hrpress Co., supra), restricts the taxing power
to an assessment of ¢ polls and estates in the manner that has
heretofore been practiced.” In some jurisdictions, what are
termed ¢ franchise taxes” are imposed upon corporations; but
if a railroad franchise is a species of property, the value of
which is not included in its ¢ esiate,” and which exists as a val-
uable thing separate and apart from its road, rolling stock, and
equipment, then no constitutional provision exists in New Hamp-
shire for taxing it, because it was not such an “ estate™ as was
known or recognized before the adoption of the constitution.
But if it is something indissolubly connected with the road, roll-
ing stock, and equipment, as a going concern,— that is, its  cs-
tate,”— then it is taxed and has always been taxed in New
Hampshire under the provisions providing for the taxing of rail-
roads.

IX. But it is claimed by the state that the defendants are
liable on contract. It is said: ¢ The defendants’ charter is a
contract entered into with the state, and the defendants by build-
ing and maintaining their road have accepted it and agreed to be
bound by its provisions.”  Dartmouth College v. Woodward, 4
‘Wheat. 518. If by this the state assumes that the defendants’
charter is a contract, as the term contract is ordinarily used in
the law, and out of which spring the mutual rights, obligations,
and remedies which inhere in a contract at common law, 1
answer that such is not the law in this state. “By New Hamp-
shire law, a special act of incorporation, aunthorizing the forma-
tion of a railroad company and the construction and operation
of a railroad, like a gencral act authorizing the formation of
corporations and gencral and limited partnerships, is a repeala-
ble and amendable statute and not a contract; and by New
Hampshire law a reservation of the power of amendment and
repeal is not necessary to enable the state to repeal the act, or to
amend it to any extent within the bounds of legislation. Sucha
reservation (made necessary by the construction put upon the
contract clause of the federal constitution by the federal court)
is a retention of legislative power, and not a creation of a power
of total or partial confiscation.” Opinion of the Justices, 66 N. II.
629. This view of a railroad charter is contrary to the decisions
which have been made since the decision in the Dartmouth Col-
lege case; but it is the view taken by this court, and is the law
in this state. I venturc to say that it will become the law in
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every jurisdiction when the real nature of a charter is more
clearly understood, and the reasoning of the court in the Dart-
mouth College case more critically applied. 2 Mor. Corp., s.
1045.

It is not difficult to discover genuine contract relations exist-
ing among stockholders in a corporation, or between a charitable
corporation or its trustees and donors and donees; and the posi-
tion of the supreme court in the Dartmouth College case, that a
charter is a contract, seems to have sprung out of the necessity
which they felt they were under to protect the rights of the
donors of gifts to Dartmouth College, held in trust by the
trustees for the beneficiaries. But I submit that outside the con-
tract relations which are clearly seen to exist among stockholders
themselves, or between stockholders and the corporation itself or
its trustees, and which it may fairly be said the state promises
" not to impair, there cannot be found in a railroad charter, nor
was there shown to be by the supreme court in the Dartmouth
College case, any of the essential elements of a contract.

The idea that a charter is a contract between the state and the
grantees having been adopted without qualification after the
decision in the Dartmouth College case, led, as is well known,
to the practice in legislation of reserving by general law, or in
separate charters, the right of amendment or repeal. Greenwood
v, Freight Company, 105 U. 8. 18,19, 21. But it has been shown
by this court (Railroad v. Elliot, 58 N. H. 451; Opinion of the
Justices, 66 N. H. 629, 640) that “the reserved power of amend-
ment and repeal is not anything more than the legislature would
have had without a reservation, if statutes of incorporation had
been held to be possessed of the ordinary amendable and repeal-
able quality of other statutes. With the reservation of that
power an act of incorporation, regarded as a grant, is an alter-
able and revokable grant, a gift or conveyance of something, a
part or the whole of which the grantor can take back or
destroy.” The right of the state to enter into contracts is not
questioned. The business of government involves the making
of contracts for various purposes. But contracts which are out-
side the purposes of government, and which, in fact, embark
the state in business enterprises, are beyond the purposes of gov-
ernment, ultra vires, and contrary to public policy.

But in this case, assuming the charter to be a contract in
which, for some unnamed consideration, it is claimed that the
defendants agreed to pay the state a part of their earnings, the
contract is unconstitutional and void, because the legislature had
no power to impose it as a condition upon the defendants’ right
to do a railroad business that they should be subjected to an un-
equal, unconstitutional burden of taxation. Such a provision
inserted in the defendants’ charter or in the general law is not
legislation.  Opinion of the Justices, 66 N. H. 629, 632, 634.
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CarpENTER, C. J. The policy of the state to limit the profits
of persons and corporations to whom it grants the franchise of
constructing public highways, and of taking tolls for the use of
them as compensation for their services and disbursements, is
older than the constitution and has been uniformly maintained.
It has been effectnated in various ways.

The act entitled ¢ An act to regulate ferries,” passed February
28, 1783 (Laws, ed. 1797, p. 841), and reciting in the preamble
that ¢ the demands of ferrymen within this state for carrying
the subjects thereof and others across the rivers in the same
state are exorbitant and arbitrary,” required the courts of gen-
eral sessions of the peace in each county to establish the rates of
ferriage for every ferry in the county, and prohibited ferrymen
from charging or taking any greater tolls than those prescribed
by the court. In many of the subsequent grants of ferries an
equivalent provision, though superfluous, was inserted. Priv.
Laws * 1798, vol. 11, p. 2683 1799, vol. 12, pp. 12, 16, 104, 150;
1800, vol. 13, pp. 118, 247; 1801, vol. 18, p. 247; 1804, wol. 15,
p. 174; 1805, vol. 16, p. 116; 1817, vol. 21, p. 8. The act, with
amendments not here material, has ever since been in foree.
Laws, ed. 1830, p. 181; R. 8, ¢. 64,5 2; G. 8.,¢ 72,5 2; P. 8,
¢ 80, s 2,

Toll-bridge charters have contained a similar provision or
have specified the rates of toll that may be taken. Priv. Laws
1788, vol. 4, p. 495; 1792, vol. 6, p. 533; 1794, vol. 8, p. 256 ;
1795, vol. 9, pp. 77, 86, 246; 1802, vol. 12, p. 281; 1805, vol. 10,
p. 227; 1836, c. 69; Laws 1878, c. 150. Many charters provided
that the bridge should become public property free of toll
whenever the proprietors were reimbursed by tolls or otherwise
for the expenses of erecting and maintaining the bridge, with
interest at a specified rate. Priv. Laws 1839, cc. 80, 82; Laws
1848, ¢, 795. In some cases the justices of the court were re-
quired to so regulate the tolls that the proprietors should receive
not more than a named annual percentage of profit upon their
investment. TLaws 1816, ¢. 71; 1817, cc. 11, 28; 1818, ¢. 75;
Priv. Laws 1835, c. 6; 1836, cc. 69, 105; 1888, ¢. 19. In 1877,
the legislature — after reciting that the charter of the Portsmouth
Bridge granted in 1819 (Laws 1819, ¢. 50) required the propric-
tors to exhibit to the justices of the court an account of the
sums expended on the bridge and the justices thereupon to fix
the tolls, and that the proprietors had negligently omitted to
exhibit such account and had themselves without legal authority
established cxcessive and unreasonable rates of toll — resolved
‘“that the justices of the supreme court are hereby instructed to

# Private acls prior to 1835 have, with some exceptions, never heen printed. The
references to private laws enacted hefore 1835 are to the volumes of manuscript laws
in the custody of the secrefary of state.
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revise the rates of toll now collected by said proprietors of
Portsmouth Bridge, and to establish the same at reasonable
rates.” Laws 1877, ¢. 180.

Similar provisions are found in canal charters. Priv. Laws
1792, vol. 6, p. b41; 1792, vol. 8, p. 92; 1804, vol. 15, p. 41; 1816,
vol. 20, p. 419; 1824, vol. 22, pp. 448, 505, 513, 524 ; 1827, vol.
24, pp. 325, 889 ; 1838, vol. 30, p. 86. The last charter, granted
in 1886, prescribed the tolls that might be taken and provided
that the “rate of toll may be increased or diminished by the
court of common pleas, on application to them, as in their
opinion justice may require,” Priv. Laws 18386, ¢. 102.

The first turnpike charter was granted June 16, 1796, Laws,
ed. 1797, p. 825. Tt specified the rates of toll and provided
¢ that at the end of every twenty years an account of the expen-
ditures upon said road and the profits arising therefrom shall be
laid before the judges of the superior court for the time being ;

. and if the net profits for the said twenty years shall ex-
ceed twelve per cent per annum, the said court may reduce the
future toll so far as that it may not exceed twelve per cent, and if
the profits shall not amount to six per cent the said court may
raise the toll, so that it shall not be less than six nor exceed
twelve per cent.” All the numerous subsequent charters of
turnpikes, intended and necessary for the common and ordinary
use of the general public, have contained a like provision with
various modifications of time, rate per cent, and of the method
of fixing the tolls, so that the authorized profits should not be
exceeded. A few only are cited. Priv. Laws 1799, wvol. 12,
p. 185; 1802, vol. 18, pp. 79, 326 ; 1804, vol. 15, pp. 57, 76, 112,
320; 1805, vol. 16, pp. 99, 118, 127, 279; 1807, wol. 17, p. 145;
1809, vol. 18, p. 248; 1812, wvol. 19, pp. 154, 181 ; 1820, vol. 21, p.
537 ; 1828, vol. 26, p. 185 ; 1834, vol. 30, p. 297; 1837, c. 8; Laws
1852, ¢. 1360.

The first railroad charter, enacted January 1, 1883 (Priv.
Laws 1882, vol. 29, p. 215), created the Boston & Ontario Rail-
road corporation, granted tolls to be fixed by the directors, and
provided that ¢ if at the expiration of ten years from and after
the completion of said road, the net income or receipts from
tolls and other profits, taking the ten years aforesaid as the basis
of calculation, shall have amounted to more than ten per cent
per annum upon the cost of the road, then the legislature may
take measures to alter and reduce the rate of tolls and other
profits in such manner as to take off the surplus for the next ten
years, . . . and at the expiration of every ten years the same
proceedings may be had ”’; and ¢ that the legislature shall not at
any time so reduce said tolls and other profits as to produce less
than ten per cent per annum upon the cost of said road without
the consent of the corporation.”” Under this charter no effective
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action was taken. The Concord Railroad was next incorpo-
rated, June 27, 1835. Priv. Laws 1885, ¢. 1. The charter
granted a toll to be fixed by the directors and provided that
“if at the cxpiration of five years from and after the opening of
said road for use, the net income or receipts from tolls and
other profits shall have amounted to more than ten per cent per
annui upon the whole cost of the road from the time of the dis-
burgsements, the legislature of this state may take measures to
alter and reduce the rate of tolls and other profits in such man-
ner as to take off the overplus for the next five years, calculat-
ing the amount of transportation upon the road to be the same
as the five preceding years; and at the expiration of every five
years the same procecedings may be had.” The same pro-
vision in nearly identical terms 1s found in the other twelve
railroad charters granted before December 25, 1844, except
that in four of them the net profits were limited to eight
per cent. Priv. Laws 1835, ce. 7, 14, 37; 1836, ¢. 66; 1837,
e. 1; 1889, cc. 18, 20; 1842, ¢. 3; 1844, ce. 111, 112, 113, 188.

The obvious purpose of the legislature in limiting and provid-
ing for the regulation of the tolls granted was to restrict the
profits of the grantees within limits dcemed reasonable, and
thereby to secure to the public the enjoyment of the property
devoted to public use at reasonable rates. In the railroad char-
ters, as well as in many others, the authorized net profits were
made the standard of reasonable tolls.

The eleventh section of ¢“the general railroad law ™ (Concord
Lailroad v. Greely, 28 N, I1. 237, 242), approved December 25,
1844 (Lasws 1844, c. 128), provided that ¢ such corporations shall
keep exact accounts of all their receipts and expenditures and
malke annual reports thereof to the railroad commissioners, who
shall annually communicate the same to the legislature, and in
any and every yecar when their net receipts shall be found to
exceed the average of ten per cent on their expenditures from
the commencement of their operations, the excess shall be paid
into the treasury of the state until otherwise directed by the leg-
islature.” This enactment has ever since remained in force.
G. 8, c144,5 5; P8, c. 157,519, To it every railroad char-
ter thereafter granted has been subject. Its operation is uni-
form. It applies to all railroads in the state. For many years
after its adoption (as in the case of ferries), an equivalent but
superfluous provision was inserted in railroad charters. Laws
1844, ¢. 189, 5. 4; Ib., c. 190, s 4; Ib., c. 191, s. 4; Laws 1845,
c. 986, 5. 4; Ib., c. 287, s 4; Laws 1847, ¢. 549, s. 5; 1b., c. 550,
s, 4; Laws 1849, c. 906, s. 4; Ib., e. 907, s. 4; Ib., c. 908, s 4;
Laws 1854, ¢. 1596, s. 4; Laws 1859, ¢. 2297, s. 4; Laws 1868, c.
2792, s. 4; Laws 1866, c. 4818, s. 4; Laws 1867, ¢. 85, s. 4;
Laws 1868, ¢. 100, s. 4; Laws 1869, ¢. 70, 5. 4; Laws 1870, ¢, 58,
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s.4; Ib., c 59, s. 5; Ib., c. 60, s. 4; Laws 1871, ¢. 71, s. 4; 1b.,
e 72, s 4.

_ The general statute was not a change of policy, but of method.
Its purpose was not to obtain revenue, but to enforce the estab-
lished policy of the state. The profits of the proprietors of rail-
roads were limited to ten per cent for the sole purpose of secur-
ing to the public reasonable rates of toll. The reason for the
change of method is obvious. Railroads were in their infancy.
It was impossible to estimate with reasonable accuracy the cost
of building or the expense of maintaining and operating them.
The rates of toll requisite to give the grantees of the franchise
their authorized profits, and no more, could not, as in the case of
bridges and turnpikes, be approximately estimated in advance,
nor was it practicable for the legislature, the court, or for any
official board, except the officers of the corporations, to make the
frequent modifications of the tolls necessary to bring the net
income up to and not exceeding the authorized limits. Ten per
cent annual profits remained, as before, the standard of reasona-
ble tolls. Any inducement to maintain or to increase them so
as to reap greater profits.was effectually taken away. If they
were established so as to yield a greater income than ten per
cent, the legislature deemed it reasonable that the excess should
as nearly as practicable be returned to those who suffered from
the exaction,—that is to say, to the taxpayers of the state. It
was impossible to return to each individual the excess above
‘a reasonable toll that he had been compelled to pay for trans-
portation. Excessive tolls were injurious, not only to the im-
mediate patrons of the road, but to every citizen who resided
within the scope of its influence,— more or less, in fact, to every
property owner in the state. Refunding to them the excess of
tolls taken was the nearest approach to exact justice that was

ossible. .

P The defendants say in argument that the state can take the
property of citizens against their will in one of three ways
only, namely: (1) Under the power of eminent domain; (2)
under that of taxation; and (8) in the exercise. of the police
power, by imposing fines or forfeitures as punishment.
‘Whether this proposition is or is not sound need not be consid-
ered. The state in this action is not seeking to take the defend-
ants’ property against their will, except as every action to en-
force a legal obligation is a proceeding against the defendant’s
will. It seeks to recover its own property. Unless it shows
that the defendants have in their hands $750,000, or some part
of that sum, legally belonging to the state, its action must fail.
The action is, 1n effect, for money received by the defendants for
the use of the state. A judgment in faver of the state and its
enforced satisfaction will be no more a taking of the defendants’

Py
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property against their will than would be a levy by the state of
an exccution upon the lands of a recognizor against whom it had
obtained judgment. The state in this action stands precisely
as an individual in a like action. It is subject to the same rules
of law and evidence. It has no greater power, rights, or privi-
leges than any plaintiff. It must establish the defendanis’ legal
indebtedness, or it must fail.

The fifth section of the defendants’ charter provides that in
any and every year when the net receipts from the use of said road
shall exceed the average of ten per cent per annum from the com-
mencement of their operations, the excess shall be paid into the
treasury of the state until otherwise ordered by the legislature.”
Priv. Laws 1847, ¢. 549. This clause of the defendants’ charter
is identical with the general railroad law of 1844 (Laws 1844, c.
128, s. 11), and was superfluous. Opinion of the Justices, 66
N. H. 629, 671-678. The general law and the charter imposed
on the defendants no duty which they did not directly and vol-
untarily assume. They presented to the defendants a propo-
sition which they were at liberty to accept or to reject. The
defendants accepted the charter subject to the burdens by it
imposed. The provision that they should pay to the state the
excess above ten per cent was a qualification of, or burden im-
posed upen, the franchise granted them, exactly like the various
other dutics required of them, as, for example, in case their road
should cross any canal, turnpike, or other highway, to so con-
struct it as not to “ obstruct the safe and convenient use of such
canal, turnpike, or other highway,” and to maintain in good re-

pair all bridges “they may construct for the purpose of conducting:
their railroad over any canal, turnpike, or other highway, or

any private way, or for conducting such private way, turnpike,
or other highway over said railroad.” Charter, ss. 11, 18. The
limitation of their income to ten per cent was no more a tax
upon their property than were the various obligations imposed
upon them. It and they alike were burdens upon the granted
franchises, diminishing their value, and to be considered in
asgessing the value of the defendants’ property for the purpose
of taxation or under the law of eminent domain.

The objection that the provision of the charter, as well as the
general law, violates the principle of uniformity and equality
has no foundation in fact. All railroad corporations in the
state, by virtue of express provisions of their charters or of the
general law, are subject to the same obligation. The law
applies uniformly and equally to all railroads. It is said, how-
ever, that it docs not apply to other corporations and therefore
is unequal. But this is not an unconstitutional discrimination.
It might as well be claimed that laws regulating the business of
dentists (P. 8., ¢. 134) are unconstitutional because they do not
apply to farmers.

VOL. LXIX. &
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In answer to the plaintiff’s claim that the action is founded
upon the defendant’s contract, they say that by the law of this
state, whatever may be the federal law, a charter is not a con-
tract,— that is to say, not a contract within the meaning of the
clause in the federal constitution which forbids the enactment
by the states of any law impairing the obligation of con-
tracts. 'Whether this proposition is sound or unsound need
not be considered. It is not here material whether the leg-
islature, in the absence of a reserved right and without the
grantees’ consent, can or cannot repeal or alter a charter
which they have granted. The question is not whether the de-
fendants’ charter may be repealed or modified, but whether as
long as it subsists they are bound by its provisions. No case has
been cited or found in which it has been held or suggested that
the grantees of a franchise are not obligated to do and perform
all things expressed in the grant to be by them performed as
long as they enjoy the benefit of the grant. The obligation to
the public imposed on the grantees of the right to take tolls is
always a part, and not infrequently the whole, of the considera~
tion of the grant. By the common law, one .who accepts a
grant from the sovereign containing a provision that he shall
perform acts therein specified to be performed by him cove-
nants that he will perform them ; and for their non-performance
an action of covenant lies, where that form of action is an
appropriate remedy. Fwre v. Strickland, Cro. Jac. 240; Bret v.
Cumberland, Cro. Jac. 899, 521; Lyme Regis v. Henley, 3 B. & A.
32 ; Lyme Regis v. Henley, 2 C. & F. 881, 849, 3850.

There is nothing in the Opinion of the Justices, 66 N. H. 629,
that supports any position taken by the defendants. There the
state claimed that, regardless of the seventeenth section of the
charter of the Concord Railroad, it could take the road upon
paying its owners less than its value upon the grounds (1) that
the constitution does not require compensation to be made for
private property taken for public use, and that the state is not
bound by contract or otherwise to refrain from partial confisca-
tion; and (2) that, by the terms of the charter, ¢ the legislature
may at any time hereafter alter, amend, or modity this act or
any of its provisions,” and therefore that, short of total confisca-
tion, there was no limit to the power of amendment. It was the
opinion of the justices that neither of these positions could be
sustained for the obvious reasons (1) that the property of a
partnership called a corporation is as fully protected by the con-
stitution as that of an individual; and (2) that authority to
alter, amend, or repeal the charter of a corporation is not
authority to confiscate the corporate property, or any part of
it, either during the existence of the corporation or after its dis-
solution, The third and principal ground on which the state
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claimed authority to take the road was founded upon the seven-
teenth section of the charter, by which it was expressly provided
that the state might purchase the road at any time after twenty
years from its completion, by paying to the corporation “the
amount expended in making the road” and “such additional
sum as, together with the tolls and profits of every kind which
they shall have received from said railroad, will be equal to a net
orofit of ten per cent per anuum on the cost of said road from
the time of payment thereof by the stockholders to the time of
purchase.” This position of the state the justices did not sus-
tain for the sole reason that, in their opinion, section 17 of the
Concord Railroad’s charter and seetion 11 of the general rail-
road act of 1844 to the same etfect were repealed in 1867. By
the repeal the state renounced or released ifs right of purchase.
It was not claimed by the counsel for the road, nor intimated
by the justices, that section 17 of the charter, or the general
law, was uncoustitutional and therefore void. It was conceded
by the parties and assumed by the justices that the state was
entitled to purchase the road at the price stated, unless the
clauses in the charter and the general statute authorizing the
purchase were repealed. Upon no question now presented was
any opinion expressed.

All the rights, powers, and property vested in the state are
held by it in trust for the people. Lumber Co. v. Compuny, 65
N. H. 290, 387. One of its powers is that of granting fran-
chises. The franchise of taking tolls is property. Kver since the
act of June 27, 1816 (Laws 1816, c. 83), 1t has been subject to
attachment and levy like other property. R. S., c. 184, s. 18;
P. 8., ¢ 220,ss. 7,15, A grant by the state of such a franchise
differs in no respect that is here material from its grant of any
other property — as, for example, the public lands — which it has
the power to convey. :

An individual may convey his property upon such terms and
conditions consistent with law as he pleases. The power of the
state cannot be less, It is sovereign except in so far as its
powers are limited by the state and federal constitutions, No
constitutional provision has been pointed out or discovered
which denies to the state the power to convey whatever it has
the right to convey —whether lands or franchises — upon such
terms and conditions as to the legislature may seem fit. The
grantee need not accept the grant unless he chooses to do so.
It is for him to say whether the bonefits conferred outweigh the
burdens imposed. e may reject the gift; but if he accepts it,
he must take it with all the qualifications and burdens that arc
thereto annexed.

The defendants by accepting their charter and acting under
it bound themselves to do all things therein required of them,

%
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For their non-performance of their various obligations the law
provides appropriate remedies. 2 Mor. Corp., ss. 1182-1186..
For the non-payment of moneys which they have bound them-
selves to pay to the state, debt or covenant is a proper remedy.

Demurrer overruled,
All concurred.

Strafford,
Dec., 1896.
5 . i
[ 1342! BrewsteR, Hr’r, v. MAcK & a.

Tliough a bequest be to individuals by name, yet if it appears from the whole-
will that the testator considered them as a class and intended the whole:
should go to the survivors, that intention will prevail.

Binn 1v Bquiry, for the construction of the will of John Mack.
After making bequests of small value to his children, the testator-
provided as follows: “Fifth — I give, bequeath and devise unto.
my wife, Janet Mack, the use and income of all the rest and re-
mainder of all property of which I may die possessed, for and
during her natural life, the same to be in lieu of her claim to
dower, homestead, and distributive share out of my estate, and
from and after the decease of my said wife, I give, bequeath and
devise all my said property of which T may die possessed, in five
equal shares, unto my sons Albert F. Mack, George C. Mack, my
daughter Ellen B. Hildreth, wife of William E. Hildreth of
Grand Rapids, Michigan, my grandchildren Charles A. DeLoyd,
John A. DeLoyd, George E. DeLoyd and Bessie M. DeLoyd, chil-
dren of my daughter Elizabeth C. Del.oyd, hereinbefore men-
tioned, and my grandchildren Isabella A. Eddie and James N.
Eddie, children of my deceased daughter Isabella Eddie, wife of
William Eddie of North Adams, Mass., to them, their heirs.
and assigns forever.

“Raid DeLoyd children, together, to take one share, or one
fifth of my said property, and said HEddie children, together, one
fifth, but said DeLoyd and Eddie children are not to come into-
possession or have the use and enjoyment of their said shares.
until they become of the age of twenty-one years respectively,
and the income of their respective shares shall, during their
minority, be withheld and kept at interest until their arrival at
the age of twenty-one years respectively, when the same with the
principal shall be paid over to them as they become of the age of’
twenty-one years.”
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