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Hillsborough.
Dec., 1896.

v. Kean.State

Any structure,except puta sign awning up conformity policeor in thewith
town,regulations of the which extends part public highway,over of aany

nuisance,is theunder statute to be deemed a publicthe iswhether travel
is therebyor not obstructed.

andIndictment, for a window anduponerecting continuing bay
over Laurel in Manchester,.in S.,street violation of P. s.77,c. 8.
Pacts The defendant has and a win-erected continuedagreed. bay

asdow in the as a from hisindictment,charged projection building
Laurel street. The window extends four feet and sevenupon

street,inches limitswithin the of the but does not extend down-
ward within feet of the Laurel street is a publiceight ground.

The reserved is whether these factsuponhighway. question
the defendant is entitled to the of thejudgment jury.

James P. for theTuttle, solicitor, state.

“OliverK the defendant. If struc-Branch, for any building,
ture, or fence is erected or continued or overupon any highway
so as the full itthereof,to obstruct the same or lessen breadth'
shall a and or con-nuisance,be deemed personpublic any erecting

;same fined andthe shall be not dollarsfiftytinuing exceeding
the court shall such or fence to be re-structure,order building,

S.',moved.” P. 77,c. s. 8.
doesThe case finds that defendant’s windowthe bay project

from his limit of the not belowover the buthighway,building
Thethe second nor within feet of the ques-story, eight ground.

tions, oftherefore, it an obstructionarise, whether constitutes(1)
statute;the and whetherwithin the of themeaninghighway (2)

if it that is a fact the to determine.is, not of for juryquestion
In isoffence,other an indictable to which there no-words, is it

structure,defence, fence,to erect a or of kind,any uponbuilding,
or over a ?highway

isdiscloses that suchAn examination of the statute plainly
read asnot the the statute wouldlaw,law. If such were the

erected con-follows : If or fence is orstructure,any building,
deemed atinued or it shall beover publicupon any highway,

kind of struc-nuisance, etc. The thestatute qualifies building,
words,ture, nuisance,a theor fence which constitute bymay

“ full thereof.”so as to obstruct lessen the breadththe same or
structure,be ais,That it there building,thatcontemplates may

or or lessen its fullfence which does thenot obstruct highway
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a structure,breadth. Such or doesfencebuilding, not come
within the statute,terms of the and the erection thereof is not
indictable. Such the of the statute and itsbeing language plain
intent, it is clear that it is for the to determine thejury fact

“the structure,whether or fence doesbuilding, obstructalleged
the fullor lessen its breadth.”highway,

It is not to discuss the that thenecessary proposition ofrights
in inthe a are the nature of an easementpublic orhighway right

of and that the soil and freehold topassage, the ownersbelong
“of the land. be used themay owner ofHighways lawfully by

the forsoil other than that andof de­purposes passage, nothing
therein will be a nuisance unless itposited obstructs the passage.”"
v.Winship 197;42 v.Enfield, N. H. Chamberlain Enfield,43 N. H.

356; Cresseyv. Railroad, N. H.59 564.
wellIt is insettled New whether anthat obstruc­Hampshire
ation of constitutes a ofnuisance is a facthighway question for

the What would be a whether orjury. nuisance, and not an
isnuisance,obstruction constitutes a to bo determined!alleged

from a of theconsiderations, to Wherewit:variety (1) highway
is, whether in the or in ofthe acompactcountry part city; (2)
the uses to which it is nature ofthe the ob­customarily put; (3)
struction. inThis was settled as far v.back as 1857 Graves
Shattuck, 35 N. H. There the undertook to257. moveplaintiff
a ina street the defendantsbuilding Nashua, and con­through
certed to theprevent from obstruc­plaintiff' so by placingdoing,
tions in the and thebecause ofway violence,threatening moving
the -would their It was held that,shade trees.building destroy
“ The must determine, from all circumstances of eachjury the

whether anparticular case, object permanently placed, tempora­
left, or in a is or is arily notslowly moving public highway,

nuisance; and this determination on theirmust depend finding'
whether or not the under all circumstances at­object, thegiven

its theof obstructedtending occupancy unnecessarilyhighway,
the free Itof the over and it.” was alsopassage public upon

“held that Towns are bound whole widthnot to the of com­grade
mon in cities and foothighways; maypassengers prop­villages,

beerly sidewalks, curbstones,accommodated and protected by
and to theposts, exclusion of from a ofrailings, carriages part

the landowners use the be­way. lawfully spaceAdjoining may
tween the and such for the ofpath sidewalkscarriage growth

thus,;trees for ornament or anduse trees situated are in no sense
nuisances, ;but statuteprivate property, byspecially protected
and if are athey injured or build­unreasonably endangered by

that is moved the their owners arc-­ing being through highway,
injustified sufficient them from actualforce toemploying protect

or destruction.”impending
It is clear from these decisions that the whether aquestion
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structure, fenceor obstructs abuilding, or lessens itshighway
breadth, isfull one within the ofstrictly a Theprovince jury.

abe road or ahighway may country street. Ifcity it is a city
street, such,then the as is so muchhighway, of the as islayout

between the curbstones. Thatcomprised is the for ve-highway
—hicles. That between the curbstones and the street line the

—issidewalk for which,frompedestrians, under the decision
above vehicles are excluded. So itquoted, would abe clearly

afor to determine whetherquestion jury an structurealleged
lessens the full breadth of that or whether thehighway; structure

theobstructed other of it usedpart commonly by pedestrians.
It thewould be to whether thisjury sayfor particular structure

with the travel on theinterferes street either in vehi-by persons
cles infoot,or on the that the street isway used. Acommonly

orwindow not abay obstruct Ifmight might street. it extended
the itcurbstone, interferebeyond with the inmight travel vehi-

cles. If it extended so low as to interfere with pedestrians upon
sidewalk,the it would obstruct travel footby Butpassengers.

can it asaid,be as of that aproposition law, window whichbay
interferes with no kind of travel constitutes an obstruction ?
What hasbetter a to shade treesright person plant within the
limit of the but outside of the limits of thehighway, traveled

athan to erect windowpart, from hisbay which inter-building
feres no one ? Hiswith to do either rests the funda-right upon
mental that the of the are such asproposition rights public only
are and usually for If thereasonably travel.necessary public

have those then usepublic to which therights, any owner of the
fee it, which does not lessen or interfere with thesemay put pub-,
lie is a Theuse. havelegitimate for no otherrights, public paid

that,use than and no criminal statute can take theaway prop-
which have not been for to the owner theerty rights paid fee,of

or him ifrender liable he asserts them.criminally
some should to drive hispersonSuppose attempt carriage

the sidewalk on Laurel street beneath thisalong directly bay
hisand should sufferwindow, incarriage damage by coming

contact it: could he maintain anwith action for againstdamages
the ? Would it not be a answer to his tocity perfect complaint

that he was not within the limitssay of the that washighway
devoted travel andto that theby was not tocity boundcarriage,
make the devoted to the of thehighway sidewalk safepurposes
for of that kindtravel ?

Parsons, J. the common law abate a“By anyone may
nuisance to a 12;1 Hawk. P. c. s.C., 75, 76,o.highway.” lb.,

61;& 8 Bl. *5. To suchCom. it mustjustify action appear
that the removed was an obstruction to theobject travel,—public

“an actual Innuisance. such case, whether any object perma­
or in anently placed, temporarily left, slowly publicmoving
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55 obstructs travel, and isthereforeunnecessarily publichighway
nuisance, is a of fact to be determinedquestiona common by

allfrom the circumstances of each case.particularthe jury
Crombie, Shattuck,4 N. 520, 525;v. H. Graves v.Hopkins 35

“ If timber, lumber,H. orstone,257. other isanyN. thing
ait,”a for the im­upon highway, incumbering prompt remedy

S.,the obstruction isremoval of c. 77,mediate P.provided.
In statute,under this thess. 1-6. whetherproceedings object

is an andof incumbrance its removal forcomplained necessary
convenience arethe of fact to determinedpublic bequestions

Smith,evidence. Richardson v. 59 N. H.competent 517.upon
ishowever,The entitled to the full and free use ofpublic, all

embraced within the limits of athe notterritory onlyhighway,
actual allfor but for that are inci­passage, purposes legitimately

actualdent thereto. encroachmentEvery upon a.Mghway by
of athe erection or fence or otherbuilding thereon, any per­

or habitual ismanent anoccupation thereof, invasion of the
even it does not as anright, actualthough ob­public operate

to Wood Nuis.,struction travel. ss. 81, 250.public “Where
isthere a house or anerected, inclosure made ofupon any part

demesnes,the or of an or street,common orking’s highway,
or such likewater, it is apublic public calledthings, properly

“4 Bl. Com. *167.purpresture.” cometh of the-­Pourpresture
c.French word which apourprise,’ close or inclosure,-—■signifieth

is,that where one encroaeheth, or maketh several to himself
that which beto common to ;Co. Lit. bought Co.many.” 277

88,M. C. unauthorized over aAny272. erection is ahighway
404;Nuis., 77;Wood s. Knox v. Barb.purpresture. Mayor, 55

Attorney-General v. 34Co., SinceBooming Mich. 462. the public
is coextensive with the limits of the the factright thathighway,

the traveled is not ispart thereby n©defence to an in­impeded
dictment the erection or maintenance aofcharging building
or other construction within the Ros. Crim. Ev. *619highway.

Wilkinson,Commonwealthv. ;Pick.16 175 Commonwealthv. King,
115; 234;13 Met. Commonwealthv. Blaisdell, Mass.107 Harr­

Ritson, 303;ower v. Barb. 301, Dickey37 v. Co.,46Telegraph
483;Me. v. 65 Barb.Wright Saunders, 214; v.Reg Telegraph

1153; 681;8 Jur. S.Co., N. The v. 3 & A.B.King Wright,
Reimer’s 100 Pa.Appeal, St. This does not182. conflict
with the owner’s to makeadjoining reasonable-­right any

use of thetemporary street which does not ob­unnecessarily
struct the 1public Hawk. P. c. s.C., 76, 49;passage. Wood
Nuis., ss. 256, 257; Rex v. Cross, 224;3 Rex v.Camp. Jones,
3 230; Winchesterv. N.Camp. 605;H.Capron, 68 Winship v.

42Enfield, 216;N. H. 197, Chamberlainv. 43 N. H. 356,Enfield,
360, 361; Graves v. Shattuck, supra; v.Crombie,Hopkins supra;
Makepeace Worden,v. 1 N. v. 416; Maxwell,H. N.Avery 36;H.

v.Copp 275;7 N. H.Neal, Baker 24 H. 208,v. N.Shepard, 213.
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is with and aThe defendant erecting haycharged continuing
and over a The iswindow windowpublic highway. bayupon

a from the defendant’s which extends intoprojection building,
four and sevenand feet but does notinches,over the highway

feet of the surface of theextend withindownward eight way.
The reserved is whether the admission ofsole uponquestion

isthere for the Theanythese facts as question jury.charged
facts not suchdefendant claims that these' do show obstruction

in 8,s. because77, S.,of the as is c.contemplated P.highway
thethe does not obstruct traveled of thewindow partbay high-

the travel the and thatsame,nor interfere with upon uponway
thethese a for whether constitutefacts it is question jury they

“is Ifan The statute : orany structure,obstruction. building,
or overfence is or continued so as toerected upon any highway

the full it shallthereof,obstruct same or lessen breadth bethe
and or contin-nuisance,deemed a any person erectingpublic

and thedollars;shall fined notthe same be exceeding fiftyuing
structure, or fence to re-shall such becourt order building,

The defendant’s is ac. s. 8. windowS., 77,moved.” P. bay
“ and continued him over thestructure,” erected by highway.

andIt full of the four feet seventhe breadth highwaylessens
thea feet above Theatinches, ground. only ques-point eight

is aimed at meretion is whether the statute encroachments upon
use,the or has as its thelimits for.reserved public object only

thetoremoval of actual impediments passage.
thethe law of state for two hun-The statute has been nearly

first enacted in was,dred Its title when 1714apparentlyyears.
“ An encroachments Acts andact to upon highways.”prevent

The act was1696-1725, 32. re-enacted withLaws, p. provincial
verbal 27,the same withtitle, slight 1786.change, February

815; 334;ed.Laws, Laws, 1805, p. Laws,ed. ed.1797, p. 1830,
the theIn revision of 1842 act with samep. 581. the appears

on condensedhuttitle, greatly“Encroachments highways,”
c.S.,and in form while theits present pro-substantially (E. 60),

incumbrances isvision for immediate removal of found inthe
the eutitled “Encumbrances inchapter, highways.”preceding

27,The was alsosubstance of this chapter adopted February
Statutes, 1867,until the General that the two1786. It was not

into theone chapterwere underprovisions brought together
and encroachmentshead, “Incumbrances uponpresent high-

S., The understood encroachmentways.” G. c. legislature70.
and different evils different reme-incumbrance to be requiring

an incumbrance in a unless itAn is not ob-dies. object highway
anstructs while encroachment is an unlawfulthe use of the way,

or of another: as where athe possessiongaining upon right
man sets his fence his line. JBouv.Law Diet.beyond

furnishes evidence that the the statuteThus the title ofobject



v. KEAN.STATEN. 127H.]

yms theof the limits of public right,the preservation not the
to travel.of obstructionprevention

of ofform theThe less condensed expression statuteearly
itsaid as toalso present meaning. Omitting needlessgives “the case,to it is:presentnot Noapplicablerepetition edifice,

shall be raised, erected,or fence whatever orbuilt, setbuilding,
theacross of saidorin, over, anyupon,up highways, roads,

them, tostreets of them... or whereby stop orany part up
'thethe or lessen fullanyways breadthpassage, ofstraighten

three evilssuch street.” The which result from en-any might
and werecroachment are described the street, ac-stopping up(1)

straightening, narrowtually preventing passage; (2) making
difficult;the and thepath anyways the fullpassage (8) lessening

In the modern andbreadth of the revisionsstreet. re-enactments
“areof two written as athe firststatute, clause,the tosingle

“has been theobstruct,” made in last,—but no lessenchange
If athe full breadth street.” findof the jury might that the

notdid the streetdefendant’s window orstop upbay straighten
findthe could notthey that, four feet andpassage, projecting

itseven somenot,inches the does toover lessenextent,highway,
its full breadth.

That a into theso thebuilding projecting highway upon surface,
but is intravel,not so as to violation ofobstruct the wasstatute,

in v. 4 H.Crombie,decided in N.Hopkins1829 520. The case
was and the plaintiff’sfor closetrespass entering andbreaking

The defencea frame. set was thathouse theremoving houseup
was thethe limits of and underwithin thehighway, statute was
an and wherefore thenuisance,obstruction defendants, select­
men of the and removedentered the same. Thetown, court,

“said : This statuteRichardson, J.,C. (p. 525) 27,[February
was in intendedour to make merenot, opinion, encroach­1786]

ments where the was notupon highways, passage obstructed,
liable to be removed individuals. The object was toby prevent
certain encroachments and for thisupon highways, purpose they
are declared andnuisances,to be common provision made for
their andremoval of thethe offender.punishment Individuals
are nuisancespermitted to abate actual which obstruct the passage
of because the anhighways, public requiresconvenience immediate

and the slowcannot wait for of theremedy, progress ordinary
course of no such reason exists forjustice. But the interference
of individuals in in the ofthis case encroachmentsway, which
do not obstruct The statute hasthe not thepassage. changed

ofnature that an actualand made obstruction whichthings was
not so before its It was further held inenactment.” the same
case that the cellar frame whichand extended tenof,complained
feet within inthe limits of the but no way orhighway impeded
obstructed safe oror rendered less convenient the traveled
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encroachment, the reason that wasfor itanwas clearlypath,
saidIt was to bethe 526),.the limits of highway. (y>.within

“ theencroachment, renderedwhich plaintiffsan illegalclearly
which atand time,might, anyindicted andbe punished,liable to

down,takenconviction, demolished,have been legallyaupon
since thereason, frame didthis althoughremoved.55 Forand
inacts it were-­defendants5 removingtravel the-obstruct thenot

nominalwere allowedunlawful, only damages.the plaintiffs
istheCrombie, only question remainingHopkins v.Under

structure feet aboveeightof the projectingthe elevationwhether
underof fact the statute.raises questionsurface anythe highway

a find itthat elevation juryat mightisit becausedoes, onlyIf it
use of the Butin theirthe way.in fact obstruct publicdid not

must have beenand probablywhich mightsuch aif finding,
a the-­excuseCrombie,does not building uponv.in Hopkinsfound

was left oneabundant onspacebecausemadeof the waysurface
the same can­the findingthe structure for public passage,ofside

there is abundant roomthatbased on theavail when groundnot
a differentimmaterial,The beingthe structure. findingbeneath

isbased equally unimportant.which it bemightuponground
the is to-­ofthe legislatureevidence of understandingFurther

statute immediately following.of thein the sectionfoundbe
“ with thein conformity police regu­and put upawningsSigns

the offromare provisionsin in the town exceptedforcelations
This77,c. s. 9.S., ap­P. exceptionsection.55the preceding
S., 60,e. s.Statutes, 1842 pre­in the Revisedfirst (R. 2),peared

were-­in officerspolicebecause 1823necessaryconsideredsumably
and offor the position any-­heightto makeauthorized regulations

inerected orfixture that bemay placedothershade, orawning,
7;s. P.271; S.,.R. c.S., 114,ed.Laws, 1830, p.such street.any

a orthat awning-­understood signThes. 5.249, legislatureo.
of theThestatute. projectionwithin thewasaover highway

is within thea streetand intoa house overand eaves ofroof
v.is a nuisance. Garlanda constructedstatute, and sobuilding

Towne, N. H.55 55.
“ in trustbe in the municipalityfee the streetthe ofWhether

is, in eitheritinor theuse, adjoining proprietor,thefor public
.and hence . .it isstreet that public,the essence of thecase, of

as the representa­control of thethe legislatureparamountunder
reason­Thes.Cor. 683.ed.),2 Dill. Mun.of the (4thtive public.55

■themake ofowner maywhich theuse adjoiningandable proper
734;s. 3 Kent Com.Ib.,to regulation.isway subject legislative

■324, projectingMass. 335.Boston, Buildings159*433; Allen v.
street, astheline ofthe truemake doubtfula mayover highway

dan­and render thesurface, waytheas those erected uponwell
•such use should be per-Whetheruse. anyto the publicgerous

thedeterminable by legislature.ismitted, properly
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the rule thatcommon-law encroachmentanyConsidering upon
is the of the statute asunlawful,a disclosedobjecthighway by

in theits the used andtitle, enact-original subsequentlanguage
in thements of the section made thequestion, exceptions by leg-

to establish theislature of thetending legislative understanding
of the the existence ofsection, another statutemeaning remedy

the removal of actual andobstructions,for the previous interpre-
court,that has been declared thetation we entertainby no doubt

that the construction contended for the defendantby cannot be
Thesustained. facts contain all the elements of theagreed

isoffence There no for thequestioncharged. jury.
Trees the side the areof not within theroadway termsby of

statute,this and are and protected law.recognized by Gravesv.
s.S.,P. c. 19. WhileShattuck, supra; 266, the ofsuggestion

“the defendant’s thebrief, that omission of the clause so as to
obstruct the same or lessen the full breadth thereof” would leave
the statute with the to isprecisely it,meaning given undoubtedly

we do not think the insertiontrue, of this clauseyet authorizes
the that there be a structure orposition may over aupon high­

w’hichdoes itnot either obstruct or lessen its fullway breadth.
Such a structure is inconceivable, and theplainly isproposition

If the structure is or overself-contradictory. theupon highway,
it must either it lessenobstruct or its full breadth. If it does

■neither, it is neither or over the Theupon highway. oforigin
the is inclause to be found the excessive of theparticularity

draftsman, effort,in the aoriginal by superabundance of words,
excludeto the of failure topossibility embrace within the terms

of the statute ofevery variety encroachment. The clause is in
fact a recital of evils and not the insertionguarded against, of a
condition to as abe found fact.

The of the street is conclusive thatoriginal laying the whole
use,is for thespace either fornecessary public or thepassage

incidents thereto. Whethernecessary the reservedspace can,
writh to theconsistently besafety public, encroachedpermanently

theupon by otheroverhanging same,structures andthan'signs
is a Asawnings, purely legislative question. the case and the

law now stand, the defendant’s window anis encroach­illegal
ment theupon street. The has not leftlegislature it to the court
to decide whether, as a it shouldpurpresture merely, allowedbe
to remain. Nuis.,Wood s. The80. statute declares it a nuisance
and orders its removal. Further in accordanceproceedings with
these views and the of the reserved case willstipulations be had
at the trial term.

Casedischarged.
All concurred.
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