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Rockingham,
June, 1897.

Clark v. Parsons.

againstofThe statute limitations does not run a intenant a re-common of
cotenant,mainder theduring estate;continuance of the life and Ms who

estate, acquirealso the life cannot by possessionowns title adverse until
after its termination.

A estate will to the extentmerge onlylife of the life tenant’s interest in the
remainder.

tenant,A remainder-man stands silent awho while life believing ho owns
fee, estate,improvesthe the is not estopped tothereby assert his title

estate,after the termination of the life anwhen examination of the records
would diselosed hishave interest.

inBill to aEquity, remove cloud theupon titleplaintiff’s
to a of land in of which the defendantparcel Bye, his answerby
claims to own an undivided half. Eacts found aby referee.

13, 1820,November one Parsons the inconveyed premises ques-
tion, land,with other to Amos 8. Parsons deed.by warranty
Amos had three sons, James andJoseph, M., andIsaacI)., hisby
will, probatedduly allFebruary 14, 1851, his real es-gave
tate, the to forincluding disputed premises, Joseph life, with re-

Isaac;mainder to James and Isaac. inlived Portsmouth and
sea,died at two sons, Williamleaving R and Lewis P.

December 14, and1865, James aJoseph tract ofconveyed
land about three acre,fourths ancontaining of known as the“ sea withfield,” other land of the land devised(all being part

to William andby Berry, entered intoAmos), Berry occupation
of the and continued inpremises till 3,occupation April 1868,
when he the same toconveyed 0. W. Trefethen. Trefethen

untiloccupied September 2, 1871, when he theconveyed part
called the “sea field” to and 1872,Crosby Knox. InHenry“the Knoxes laid the sea field” out into house lots and abuilt

house on the lot, the title to which inlarge is issue in this ac-
tion. 1872,December 5, KnoxCrosby his interest inconveyed“the sea field,” the inpremises to G.including W.question,
Stone, 2,and 1873,April Knox hisHenry interest inconveyed
the same topremises Stone, who them untiloccupied 6,July
1880, when he them to II.conveyed who JuneGeorge Emery,
6, 1891, themconveyed to the haswho»plaintiff, occupied
them ever since. All these were madeconveyances war-by

deeds,ranty recorded. None ofduly the unless it wasgrantees,
examined theBerry, records, and there was no evidence whether
did orBerry not; each relied on the in his deed.warranty
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"William, and 27,son' his-1877,Isaac’s1876, January15,April
all bisdeed each interest or title to theLewis, byconveyedson
thedied seized to defendant. Their deedswhich Amosoflands

died 20,Decemberrecorded. 1891.Joseph-immediatelywere
“ sea field” at the time of histhe death.ofwas seizedAmos

andold, wasyearsis seventy-seven acquainteddefendantThe
all about the title heknew beforeland and long pur-thewith

theHe was about in saw1872,and placein 1877.chased it 1876
thereonerected before it was built andto bethe housea ofplan

andit,were knew the Knoxesbuildingwhile theythe house ”“ into house andfield out lots werethe sea sellinglaidhad
;houses thereon but he never told them thatandthem building

1874,In Stone built a astable,was defective. puttitle uptheir
than three hundred dollarsmore on theouttank, prem-and laid

while he themade ownedimprovements propertyises. Emery
six hundred dollars. In the1881,five or own-extent ofto the

the abuilt additions to house at cost ofers of the premises
In the owners of the “sea]885, field,”hundred dollars.twelve

in built alot stone wallthe question, heavy uponincludedwhich
next to the at ex-seashore,the field considerableofthat part

knew thewhen additions to the housedefendantThepense.
the work but did notdone, then,and saw norbeingwere made

the life term,tenant’s maketime thereafter duringat any
notice to of the land that heany occupantclaim orupon give

interest therein.to own He alsoany knew,or claimedowned
of the construction of theknown,have wall.toor ought

sons,out Isaac’s he never claimeddefendant boughtAfter the
the death of the life tenant thatuntil after he ownedoneto any

trial,the theland. At defendant testified thatof theone half
the land until after the deathto of the lifeno claimhe made

advised him itcounsel was to-tenant, unnecessarybecause
do so.

have been in notorious,his exclu-open,and granteesBerry
1865,the since and have allof premisessive paidoccupation

hadthereon. no actual ofinsurance noticeThey anyandtaxes
defect in their title until after the deathanyclaim or ofadverse

the deed of and1891,in but Jamesbelieving Josephof Joseph
theirtitle, thereon.a expended moneygood relyingconveyed

knew or have that theeither to knowndefendant oughtThe
had been,that his thewas, and grantors occupyingplaintiff

exclusive anda claim of withoutunder ownership anypremises
adverse claim or defect in theiranyof titleactual knowledge
lifeof the tenant.the 'deathuntil after

for theEmery, plaintiff.Samuel W.

andKnox Stones.forGalvinPage,
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H.William for Stone.Sawyer,

Marvin, for the defendant.Frink <f

for the factsFiles,Hollis stated inEmery. UponSargent, $
the to be determined is whetherease,the theonly legal question

a halfhas valid title to an undivided of certaindefendant prem-
a of land andises in of lotBye, consisting dwelling-house

thewhich he cau assertthereon, There areplaintiff'.against
two conclusive reasons the defendant cannot maintain hiswhy

first is that the has atitle. The reason titleplaintiff' perfect
and, second,adverse the if hedefendant, hasby possession;
make claimtitle, is to of an interest in the.any estopped any

as thepremises plaintiff.against
I. Our is that the deed from James M.contention Parsons,

one of the tenants in to Williamremainder, whichBerry,
was recorded and to the entireconvey premises,duly purported

with the of William into the-coupled possessionentry Berry
of said deed a title to saidunder said entirepremises claiming

I).an Isaactract, amounted to actual ouster of theParsons,
remainder,other tenant in and that the and hisplaintiff grant-

ors, William since that timeincluding Berry, having occupied
said andpremises notoriously,openly, adversely, exclusively,

have an absolute title to thethey asthereby gained premises
title which the defendant have obtainedagainst any paper may

,D.thefrom heirs of Isaac Parsons.
A of twofrom one severalgrantee by conveyance among

joint taken,owners of after holdsland, topossession adversely
the other andowner. If one cotenant executes deliversjoint
a deed of the and the causesestate,entire the deed tograntee
-berecorded and enters title theinto to en­claimingpossession,

and this is a disseizinexercises acts oftirety, ownership,openly
■ofthe and cannot theircotenants, they subsequently convey por­
tion of the au deed to a third Itestate effectual hasby person.
also been where tenants in common con­held, one of several

the entire in and the enterscommon,heldveys premises grantee
into the title to the wholeunderpossession claimingconveyance

that such is to the of thepremises, adverse cotenantspossession
Poss.,Busw. Lim. & Adv. ss. 300. Where onegrantor. 296,

■cotenantassumes entire land and doesto the conveyconvey by
metes and and ifbounds, title;deed will color ofhis pos­give

thereunder,session is taken title to thethe purchaser claiming
whole an actual and disseizinit will amount to ousterpremises,
•of the ifother and such is andcotenants, adverse,possession
continued oftime,for a sufficient of will bar the rightlength
the other Forest v. 56 N. H.Jackson,cotenants to recover. 357.
Proof of a an es-sale the interest of one of the heirs toverbal of
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followedheirs,to another of the adverse fortate by possession
heir, has to create asuch other been held suffi­years bytwenty

v.title in the Mich. 235.Hyne Osborn,cient latter. 62 See,,
62;N. v. Paul,v. 39 J.also, Eq. LapeyreWatson 47 Mo.Jeffrey,

v. 29 Wis. 226.586; Palmer,Sydnor
is,claim more thanOur that twenty years having elapsed

in title went into possessionsince the ofplaintiff’s predecessors
a clear title,under a deed to conveythe premises, purporting
haveor his hadwhatever the defendant arerights grantors'may
inThe decision of this court Walker v.now forever barred.

thisN. H. is conclusive whateverWalker, 321,63 upon point,
is the andJosephtransaction betweenconstruction put upon

decision, theParsons and William That resultM. Berry.James
late clriefthe most research on the of the justiceof profound part

and in the clearestcourt,this andof embodying declaring
the that for thereterms salutary every legal wrongprinciple

carries not .becauseonlybe a somust remedy, great weight,legal
court,same expoundedis a statement the doctrine of thisit of

intrinsicalso because its merit,the but ofby highest authority,
that will make suchit is the courtthat to be believedhardly

will announce at thisto undo the of or1Doe,haste work Judge
are for which thethe that therelate legal wrongsday principle

will nocourt of New afford legalsupreme Hampshire remedy.
case, in thehowever,This does not depend degree uponany

Walker, case is conclu­in we think thatdecision Walkerv. although
theso as it rests the­claim,the defendant’s far uponsive against

to ofthat the becamehim, purchaserory Berry, conveyanceby
in thatlife and the capacityoccupiedJoseph’s tenancy, premises

isthat this incor­theoryuntil the death We thinkof Joseph.
thethat his successors neverand andrect, occupied prem­Berry

but thatin tenants for the life of Joseph,ises the ofcapacity
the whole.in common, claimingas tenantsthey occupied

aM., becamehis and Jamesfrompurchase JosephBerry, by
of the life es­in as well as the holderfee,tenant incommon

situation,and the thistate, manifestlyeffect oflegal according-­
wasis the life estate fromthe intention the thatwith of parties,

estate andin thethe moment of the greaterconveyance merged
thethe effectit in another beingTo way,extinguished. express

rather to-­transfer, butsame, did intend to orgrantnotJoseph
with one-­life tenant,the life estate. Thesurrender, by joining

tenants in remainder in the conveyance byof the in common
the life es­surrender anddeed, intended to extinguishwarranty
andBerry; Berryto its continuance intate, not forprovide

the-­and tenant ofthedid not intend become purchasertoclearly
Thelife tenant.life nor a fee from theestate, toyet purchase

him, mustas viewednatural the transaction, byconstruction of
he believed.whoM.,be that he the fee from Jamespurchased
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immediatein toit, and, pos­order gettohad authority convey
aIlis conveyancethe life tenant.session, takingoutbought

he did not considerthatM. shows conclusivelyJamesfrom
hisand thatfee, occupation,as to thequalified conveyJoseph

M. This isunder James verya was to befee, supposedclaiming
in fee a lifecase of a conveyance byfrom the commondifferent

must be under theclaimthewherealone, onlytenant grantee’s
that the intention ofshowsThe whole transactiontenant.life

a transfer,not ofwas to effect anthe extinguishment,parties
wasestate extinguished,That the lifeso,the life estate. being

common,in theas a tenant claiminginto-went possessionBerry
and awhole,the righta deed towhole, under conveypurporting

in common. Thattenantat once accrued to his oustedof entry
of more than twentyis the lapseof now barred byentryright

has remained soin commonwhich the tenantyears, during
in and no­haveand his successors beenousted, openand Berry
lead necessarilycircumstancesadverse Thetorious possession.

fromwrasthe life interestthe conclusion that extinguishedto
sur­as the result of athe tothe moment of conveyance Berry,

of atenant, by opera­render the life or following,by merger,
name that con­whateverlaw,of thetion upon conveyance, by

is called.veyance
“ lifean estate for oris of yearsA surrender the upyielding

remainder,in reversion orhim who has an immediate estateto
mu-drown bywherein the estate for life or years may (merge)

a nearbears verytual Co. Lit. b.337 “Mergeragreement.”
surrender; butaeffect,in and toresemblance, circumstances

there is notin cases, anythe does not allholdanalogy though
ofwill unless the makingcase in which take rightmerger place,

whomin betweenand a resided thesurrender partiesaccepting
thethatit issurrender,the takes To a requisitemerger place.

in favorhis estatetenant of the estate should relinquishparticular
reversion.in remainder orestate,of the next vestedthe tenant of

thétenant ofin theBut is to the cases whichconfinedmerger
the tenantthat estate toestate in or remainderreversion grants

tenantin the grantsof the or whichestate,particular particular
is theSurrenderhim in or remainder.his estate to reversion
*100.law.” 4 Kentact the and is act of theof theparty, merger

ten-tenants orA of twosurrender made to one jointmay.be
reversion, to both,and enurescommon,ants in in remainder or

thewhetherso that after such surrender the possessionquestion
his coten-adverse tohim is made isof to -whomthe surrender
in deter-thatant the same considerationsupon governdepends

cotenantsarises betweenthe same when itquestionmining
“ themshall enure toA tenantsurrender to onegenerally. joint

theone ofhis estate toBut if lifeall. tenant for or years grant
sur-as anot enuretenants in it seems this shalljoint reversion,



v.152 CLARK PARSONS. [69

all, as a to him alone.” Touch.to them but Shep.render grant
it is if such a lessee for life should surrender to“And so303.

enure tliem that have athem, both,of it shall to forone they
But if the lessee his estate to one ofreversion. grantjoint

theno of it shall enure to his because forthem, companion,part
his it is in esse in him to whomto companionmoiety belonging

the in fee.”made,is the reversion to other Co. Lit.the grant
and It will be noted that the is here madea b. distinction192

a surrender and a Whetherbetween particular convey-grant. any
a is a factis a surrender or ofance grant, question depending
the and the form ofthe intention of not uponupon parties,

“A is ofsurrender, sursumredditio,words used. or renderingup,
release;a thea nature to for as that bydirectly opposite operates

the a surrender is theless,estate descending upon fallinggreater
defined,a It is a of anof a less estate into upyieldinggreater.

for life to him that hath the immediate reversionestate or years
the estate orremainder,or wherein particular may merge

mutual between them. It is donedrown, agreement usuallyby
‘these and nowords, surrender,by grant, yield up,’ though

form is essential.” 1 &II. Com. *520.of words Broomspecial
aFarmer v. 2 Wils. is illustration this doc-26, ofRogers, good

thetrine. The to the defendantpremisesplaintiff mortgaged
with a that the term ceasefor 500 shouldyears, uponproviso

a theof £500 certain After thatpayment upon day. day plain-
tiff the defendant the sum and the defendant wrotenamed,paid

“ I A. theon the do release the said B. andmortgages, discharge
term Itwithin from the of 500premises years.”mortgaged

“the the word surrender is nec-was that notargued by plaintiff
a surrender,to make but other words tantamountanyessary

sufficient; as if lessee for life to the lessor that hewill be say
and he island,that he shall enter into the that willinggrants

“ thatthat he shall have the It was held the courtland.” by
‘ arerelease and the term ofthe words 500 years,’discharge

much than in havewhich,words amountedstronger many cases,
surrender,a ut res valeatto pereat.”magis quam

need beIt will thus be seen that no form of wordsparticular
that and thatthe word surrender isused, entirely unnecessary,

the word used the transactionbe without frommay takinggrant
Theits character as a and it asurrender, objectmaking grant.

“ is,be ut res the transactionis,to attained thatvaleat,”—that
Unless, isshall take as the courttherefore,intended.effect

a from the lifeof the that in deedclearly opinion Berry, taking
in-remainder-man,tenant and andthe resident knownonly

lifetended to maintain the character a life tenant theof during
of as tenant in feeand not to enter hisJoseph, upon possession

death, held,until after it must be in accordance withJoseph’s
of thethe intention of the that there a surrenderwasparties,
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to tlie remainder-men,benefit ofenuring both and.premises,
an immediate cotenant,of to the oustedright entrygiving

has now been lostwhich the failure to takeright by advantage
a ofof it for more thanperiod twenty years.

even if the.But were adeemed to be ratherconveyance grant
surrender,than a there would still be a ofmerger by operation

Alaw. will take when an and amerger inferiorplace superior
inestate coincide one if he he in such a that, asperson, .position

holder theof superior estate, the inferior surrenderedbemight
to him. The test of a is found in theprimary merger question
whether the in whom theperson two estates coincide ifmight,
he were tenant of alone,the estate a surrendersuperior accept
of the inferior. There can be no doubt that a tenant injoint
remainder is of acapable surrender from the tenant forreceiving
life. it follows that when the two estatesAccordingly, coincide
in him, however have been is athey may thereacquired, merger,
and the inferior estate is at once law,annihilated. At this
follows as a conclusion; at the result is thenecessary equity,
same, unless it is clear that the that nointendedparties merger
should take or unlessplace, substantial would be doneinjustice

to theby giving transaction its usual effect.
“ law,At when a and lesser, or a andgreater legal equitable

estate coincide in the same the lesser or theperson, equitable
estate is andimmediately annihilated. But this rule ismerged
not indexible in whether or not a takesequity; de-merger place

thepending upon intention of the aand of otherparties variety
circumstances. the technical rule of law,Notwithstanding

will orequity prevent a aspermit will best subserve themerger
of andpurposes justice the actual and intention of thejust par-

ties ; and in the absence of an intention, ifof theexpression
interest of the in united,whom theperson several estates have
as shown from all the circumstances, would be subservedbest
by themkeeping the interestseparate, will beordinarily implied.
But where it is a matter of to theindifference theparty,
technical rule andapplies the will take anSomerger place.

thatagreement there shall be no will inbemerger respected
whenequity consonant rightswith the of all concerned.equitable

The intent of the inparties, however, order to control the
question of mustmerger, have been an intent at theexisting
time the two estates came if no such thenintenttogether;
existed, a cannotmerger be an intention afterwardsprevented by
formed and expressed, or circumstances fromby subsequent
which such intention have hadinferred,been existedmight they
at the time of the Aunion. will bemerger prevented equityby
only, however, for the of it will notpurpose promoting justice;

aprevent where suchmerger result inwouldprevention carry-
a fraud or other conscientious into Am.ing effect.” 15wrong

& .Euc. Law and.Eng. 314, cases cited.
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then, a ofwas, operation effective bothby law,There merger
is effective law,It at because there alaw and in wasat equity.

the remainder inlife estate and onethe whoseunion'of person,
asuch character asin was of to of hisestate remainder permit

the life tenant hesurrender from had been inareceiving
estate alone. It is inthe effectiveof superior equity,possession

timehas found that there was at thethe referee not ofbecause
to a there;intention becauseany prevent mergerthe conveyance

which can asthe case the court find matterin fromis nothing
intention;to have anlaw the referee found suchoughtthatof

in case to thatthe goes conclusivelyevery tiring provebecause
and because it is forintention;was such not necessary,there no

that the shouldof bemerger prevented,the justice,promotion
andconsideration ofbut, on the contrary, every justice equity

should be and the defendant’sthat the upheld,requires merger
intentions frustrated.fraudulent

to sethis acts and conduct isII. The defendant estoppedby
fullthe as the plaintiff.title toany premises against Havingup

the from andthe of grantorsof occupation plaintiff’sknowledge
and fullWilliamthe time of the by Berry,before purchase

relied their titlethat and hisBerry upongranteesknowledge
that theit to cover the entire premises; knowingsupposing
1871, toowned the fromKnoxes, September,who premises

andthe “sea field”1872, sellingDecember, upcuttingwere
therefrom; the from 1878Stone,lots that who was ownerhouse

thereon1880, and madeto erected other improvementsbuildings
was from 1880at a and that who ownerexpense; Emery,large

he1891, aatto also made valuable improvements expense,large
fact or oneanythe that heconcealeddeliberately willfullyand

had a to theelse even- claim ofany portion premises,pretended
money toon and theirand allowed these to spendparties go

themof sameand increase the value' the withoutpurchase giving
ormaterial facts within his knowledge,'information of theseany
Ita salethem in or purchase.warn any againstway making

thefromhis titlethat the defendantappears although acquired
tohe claimedand never1877,sons of Isaac D. Parsons in 1876

interestelse hadone that he or one anyuntil afterany any1891
pur-H.'Emeryin the and this timepremises; Georgeduring

It isthechased and toStone,from W. G. plaintiff.conveyed
conveyances,manifest knew all about thesethat the defendant

land inand with theand from his to acquaintance¡proximity
weremust that thesehe have known conveyancesquestion

he;were made quietlyabout to be made before actually yetthey
factsthe theand and plaintiffstood concealed fromby Emery

which have them and the expenditurewould protected prevented
knowledge.of their if had come to theirsuch factsmoney

this branch case the law seems to be perfectlyof theUpon
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inare numerous authorities inand thereclear, directly point
of them wherethere is one the factsscarcelyalthoughprinciple,

the of thesuch a malevolent on personshow purpose part against
inclaimed as this case. If athe was appearswhom estoppel

and sees another sell andis convey property,presentparty
a title,real to which he assert withoutwhether or maypersonal,

or andhis or to the saletitle, conveyance,objectingdisclosing
full his he willsale made with a on bepart,the is knowledge

his titlehis silence from thereafter upsetting againstestopped by
carried out at commonthe And this beprinciple maypurchaser.

Norcross, 35 N. H. 99.law without resort to Corbettv.equity.
“ itwhich the fromA estops party makingrepresentation

have misled the to whomits must nottruth, partyonlydenying
him,intended so mislead or atmade,it was but have been to

careless­least there have such ormust been culpable negligence
mislead.ness as be as to an intention tomay regarded amounting

—a silence wdiich is oneThe same is true where hisparty by
—of a misled another as tomode hasmaking representation

the to anthe matter If one titlenot communicated. ... having
another,and stand and seeestate, it, who, ignorantbyknowing

of it underthe and suffer him toit, estate,purchased improve
sale,the thebelief that his title is such an one is boundvalid, by

and a to it.cannot invoke the aid of court of justice dispute’‘ not actual butStanding by may import presence, implies
under such it the dutycircumstances as to renderknowledge

of Chickering,the to communicate Richardson v.possessor it.”
41 N. H. 380, 385, 386.

“ theTo create an there must be notsilence, onlybyestoppel
but The keep­the toopportunity, apparent duty, speak. party

issilence andthereon,must that some one ising know relying
either ifor act as he the truth wereabout to would notacting
known The wholeShaw, 95,to him.” Allen v. 61 N. H. 97.

issilence,of the doctrine of based ongist equitable estoppel,
summed in an whenthe words last There isup estoppelquoted.
one hehas he knew thatsilence,kept by speakingalthough

thatcould whichsome action on the of anotherprevent part
other would not take if of theaware that which party keeping

ofsilence silent areannounce. Ilis forreasonsmight keeping
no and be­If he made a mistake as to his rights,consequence.

an­lieved that ofhe lie and the benefitscould safely by reap
other’s con­suffer thehe is the one who mustexpenditures,

an attorneyof that And ifsequences mistake. he consulted
and was as ishe must seek such redressadvised, openwwongly
to cannotclients make certainlywhose counsel mistakes. He

suffer fordemand that made toequitably the should beplaintiff*
his or tohis of the extentattorney’s erroneous conceptions
which the law would countenance his unconscionable deception.
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extensivethe. The defendant’s knowledge improvementsof
who, thethe as he knew,made on parties, occupiedproperty by

in abelief that had clear andthe full completetheypremises
them, made it incumbent him either to inform themtitle to upon

neverof of or thereafter toat once his claim urgeownership,
anis and is bar tothat claim. The effectualestoppel complete,

in thethe assertion the defendant of any propertyrightsby
far as thiscase,is decisive of the sowhatever. This alone

is concerned.plaintiff

theThe has not title toWallace, J. plaintiff acquired
didthe nordefendant,adverse aspremises by possession against

an forthe statute limitations to run action pos­of begin against
Fostertenant,death of the insession until the life 1891.Joseph,

491; Bodwell ;Marshall, 446,H. 448­Nutter,22 N. v. 63v. N.H.
Mixter v. Mass.Woodcock,154 535.

afterIsaac timeBut it is that or his sons at anymight,urged
have14,1865,the to and DecemberJames,deed by JosephBerry

ac-maintained to their title to the remainderan action establish
ThatWalker,to of Walker N. H. 321.the doctrine v. 63cording

establishcase the remainder-man the toonly hisgives right
availtitle when It a of which he mayit is isquestioned. right
of ithimselfhimself, not,or as he elect. If he does availmay

favor,and the is decided in his it him no rightcontroversy gives
a existenceto the to writ of theorpossession possession during

noof life estateof the life Until termination theestate. the
rever-in of theof or of exists favorpossessionright entry right

tosioner. of and the ofUntil the possessionright entry right
toaccrue,the notthe statute of limitations does beginproperty

run thean action for possession.against
of oneIt and the estateis claimed that when the life estate

ato Berry,tenant in the remainder wereofcommon granted
coinci­in effected theof life estate the fee wasthe bymerger

life estatein anddence of estates one that thethe two person,
a suffi­isin the was Itentire thereby extinguished.property

ofhalfcient the estate in the undividedanswer that lifeto say
undi­in thethe to Isaac could notremainder belonging merge
couldvided neitherhalf remainder to Berry;of the belonging

a sur­asthe life construedof the estate toconveyance Berry,
underclaimrender, the of Isaac or those whoenure to benefit

“ as in thehim. the interestis coextensive with merged,Merger
toiscommon; and it onlycase and tenants inof tenantsjoint

es­severalthe has twoextent in which the ownerof the part
con­andlandtates. An of theestate for onemay partmerge

*101; Clarktinue 4 Kent *100,in it.”the ofpartremaining
Md.105, 113;v. v. 8056 N. H.Clark, McLaughlin McLaughlin,

115.
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ariseswhich is whether the defendant isAnother question
his silence to assert his title to the land inbyestopped question.

The of in that wherepais is, oneestoppelgeneral principle by
“ causeswords,his or silence another to believe the ex­conduct,

istence of a and himcertain state of induces to act onthings,
belief,that so as to his isalter own the formerprevious position,

the latter afrom different state ofprecluded averring against
as time.” Pickard Sears,at the same v. 6 A. &things, existing

469; 99;E. Corbettv. 35 N. H. Richardson v. Chicker­Norcross,
380; Cole,41 N. H. Horn v. N. H. 287;51 Stevensv. Den­ing,

nett, 324; Shaw,51 N. H. Allen N. H. 95. It is essentialv. 61
to the of that thethis theapplication principle party setting up

be of the truth of the matter in toestoppel ignorant regard
misled,which he claims has been andhe induced to act to his

the conduct or silence the to Ifinjury of beby party estopped.
he was case,w/ith the facts of the there wouldfully acquainted
be no estate,In to the title to real if theestoppel. respect party

the is with the true state of theclaiming estoppel acquainted
title, or has an means with the other ofequal party ascertaining

asit, in the case of a recorded theredeed, will be noduly estop­
at least from mere silence. v. 41pel, Gove,Odlin N. H. 465,

477; ;230, 237;Wood v. Shaw,46 N. H. Allen v.Griffin, supra­
Jones v. 488; Co.,62 H. Brant v. IronAqueduct, N. 93 U. S.
326, 337.

The claims that the defendant is toplaintiff assertestopped
title to the because after he the title he re-premises, acquired
mained silent while the made someplaintiff permanent improve-
ments. The situation of the title was shown the andrecords,by
the ininformation to it was to bothregard equally open parties.

theAlthough and under whom he claims hadthose noplaintiff
actual of in title,the defect their had thebyknowledge they
records constructive notice of it. Their failure to examine
the records was caused said or thenot done de-by anything by
fendant. and informedshould have themselves asThey might
to the title of the before orpremises purchasing making perma-
nent Their failure to do so was their ownimprovements. fault,
and anthey cannot resort to based the defend-estoppel upon
ant’s silence to avoid the of their ownconsequences negligence.

It is not thefound, nor does it that will beappear, plaintiff
injured the hisby defendant’s assertion of title. Upon partition
of the entire thatcommon it be the defendant’sproperty, may
share can be to him without the plaintiff’sassigned affecting
title to his Bowman,Holbrook v. 62 N. H. 313,improvements.
320, 321. Whether the can or cannot avail himself ofplaintiff
the betterment is a not considered.law, question

theJudgment defendant.for
All concurred.


