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• rendersThis view it to considerunnecessary whether if the
fraudulent atdeed were its for ainception trust,secret such-­

would be andfraud the deedpurged rendered valid the ex­by
the time forof which it is claimed the trustpiration was re­

Bank v.Oriental Haskins,served. 3 Met. 332; Smyth v. Carlisle,
417;H. v.Mandigo Healey,N. ante,17 94.p.

Demurrer sustained.' All concurred.

Rockingham,
June, 1897.

Urch v. Portsmouth.

ofA deed real estate executed a committee of the councilsby city in behalf
municipalof a corporation pass premiseswill title to such only as the

committee were authorized convey.to

forCase, to a mill Facts found theinjury court.byprivilege.
rise ofThe causes the water flowto back from the Piscat-.tides

ariver, creek, into a in the land locatedaqua through depression
easterlyin the of Portsmouth, what ispart known asforming

the South For over two hundred aMill-pond. years tide-mill
has been maintained and below aoperated just highway bridge

foot of theat the In noisome1878, and°pond. vapors gases
from the bed of thearose when it was thepond exposed by

theof -tide. To this evil the defendants, onfalling remedy
1, 1878, the mill with whateverSeptember purchased privileges

afterthereto, and,were the millappurtenant andremoving
newdam, farther theplaced stream, which thetide-gates up by

has since controlled inthe water the tocity and, some ex-pond
remedied the evil.tent,

theIn councils of1891, Portsmouth authorized acity com-
to sell andmittee lands flatsor owned theconvey “any by

east of the north and southdirectly abutments of thecity, lying
Mill between the CharlesSouth of N.bridge, property Osgood

that of the late Nutter,and James "W. the city thereserving
width of the saidfull under overpresent waterway saidbridge
as aflats virtue of this thetideway.” By authority committee,

“and23,1891,no November sold to one Tucker allconveyed the
andtitle, interest of said in the landlot of andcityright, prem-

situate theises on side of MillSouth soeasterly called,,bridge,
. . . and it,bounded to said thecity,excepting reserving right

to build and maintain a sewer or water-course from said bridge
to said width theriver, of andthe undersluiceway through
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The site of the tide-mill was within the bound-said oldbridge.”
the Thearies described in deed. Tucker’splaintiff acquired

title, December and it is the title he has. The de-7, 1893, only
anfendants embankment across the forpondsubsequently put

inand filled around the materiallya pond,highway reducing
and theto hold water mill at theits capacity injuring privilege

mill. The seeks for thissite of the old to recoverplaintiff
injury.

If, facts, is tothe the entitled recover,upon foregoing plaintiff
inhe is to have for the sum one dollar;ofjudgment damages

there is to be for theotherwise, defendant's.judgment

H. and SamuelJPrink, Emery,Calvin John S. for theW.Page,
plaintiff

Ernest L. John Joshua and East-Guptill, Hall,W. Kelley, G.
man, O’Neill,for the defendants.Young£

thePike, J. The whether thequestion fiats,overwaterway
the use the inwith to water and out of the mill-right flowing

1,as it was 1878,used was or could bepond September acquired
the defendants’ has beenby not con-grantor by prescription,

sidered. that it was it toAssuming the de-acquired, passed
purchasefendants theirupon of September 1, v.1878. Gibson

N.Brockway, 8 H. 465.
The claims that the to use theplaintiff water at the oldright

mill-site histopassed the defendants’ deed of No-grantor by
23,vember as an1891, to theappurtenance premises conveyed.

The committee which acted for the defendants in themaking
sale theto plaintiff’s could title suchto landgrantor, give only
as had been authorized tothey Rix, N. H.convey. v. 9Savage
263; Backman v. Charlestown,42 N. H. 125, This129. author­

flats,did not aity include sale of the over the abovewaterway
which was mill-site,the old which,and to if land,to theany

in was Inright question appurtenant. theconferring authority,
“the defendants thereserved full ofexpressly width the pres­

ent as a... Ifwaterway the deed to Tuckertideway.” given
in behalf of the defendants can be as includ­properly construed

the claimed theding it didright by not suchplaintiff, convey
because the committee hadright no to it.right convey

theJudgmentfor defendants.

Chase, J., did not sit: the others concurred.


