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purchaser equity at sale hasredemptionthe of an of an executionWhere
fromquitclaimthe debt a deedpaid premisesand of themortgage taken
mort-as an of theoperate assignmentthe the transactionmortgagee, will

justice .requiresif it.gage
who, mistake, uponand has actedmortgagor through misapprehensionA

extended, per-time for had been beredemption maya belief that the
rightsto after a foreclosure no other have intervened.mitted redeem when

16,in to redeem. Eacts NovemberEquity,Bill agreed.
re-,in C. tothe of E. M. and B. Wentworth1895, equityright

Co-lands in a held thecertain Dover from bydeem mortgage
execu-defendants,one of the was sold onBank,checo Savings

thesame toand the afterward thetion, conveyedpurchaser
forThe bank at that time inwas possessiondefendant Mowry.

foreclosure, and the time of expiredof redemptionthe purpose
inthe filed a bill8, 29, 1896, Wentworths1896. AprilMay

thethe bank and for appoint-Mowry, prayingequity against
an froma and extension of time forment of receiver redeeming

A had the bill awas before justicethe hearing uponmortgage.
andcourt at which both the bank1, 1896,the Maysupremeof
theThe hearingor justicewere present represented.Mowry

a2, 1896,on May preliminary injunctiongrantedpetition
of hishim from transferMowry, restraining makingagainst

and at time to counsel forlands,in said the same sentinterest
“No occasion to extendthe memorandum:the followingparties

88,c. s. 26.S.,from bank See P.of redemption mortgage.year
finalQuestion canof be determined hearingreceivership upon

inissued will hold title tosuit. The injunction propertyin
understood2, The Wentworths1896.”Mayshape.present

thatredeem and theywould from the mortgage,that Mowry
cpuld the atfrom the and the sale of equityredeem mortgage

This16, understandingon or before November 1896.timeany
was derived the memorandumthe Wentworths from givenof

Mowrythat nor thatand neither theirabove, understanding
the bankinduced said orbyredeem was done bywould anything

their silence:exceptby Mowry,or
4,committee, Maythe investmenta of bank’sAt meeting

in theinterestit to release the bank’swas voted to1896, Mowry
thethe same the bank conveyed premisesand on daypremises,

theafterdeed,an ordinary quitclaimMowry containing,to by
“ releasethe Thisthe clause:'ofdescription premises, following

heof the of said Mowry,reason onredemptionis by partgiven
the equity.”having purchased
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the bill was dis-1896,At the Wentworths’September term,
others, that the wasmissed theon ground, among mortgage

that had no interest in the No-foreclosed and property.they
1896,vember their interest to the16, they conveyed plaintiff,

same the amount due under thewho, on the tenderedday,
the sale an ofand of the to agentequity Mowry.mortgage

Frink,T. andGunnison,William James John S.Ryan, Jr., II.
for the plaintiff.

Nason,andJohn Kivel F. for the defendantWilliam Mowry.

The of the case thatBlodgett, manifestlyJ. justice requires
the the to the defendant its in­by bank ofconveyance Mowry
terest in should,the as between him andmortgaged premises
the be treated a of theasplaintiff, redemption bymortgage

for the of and the interestMLowry purpose protecting preserving
him the execution sale: inand,acquiredpreviously by through

theaddition, facts show that such was theagreed sufficiently
and of theintention defendants themselves at theunderstanding

time the was made. No reason has andbeenconveyance given,
we think can thisbe,none and intentionwhy understanding

“not be willfor to themay effectuated, effectproperly giveequity
real of the asintentions from the ofparties, gathered objects
the instrument and the circumstances of the theease, although
instrument in abe drawn inartificial andmay untechni­up very
•eal Jur.,manner” Sto. s. and of a mort­168);(1 Eq. payment

debt one an interest to accom­gage by having protect, although
a release thepanied from will as anby mortgagee, operate
and not as an of theassignment extinguishment mortgage,

whenever it. Bacon v. H.justice Goodnow, 415,59 N.requires
417; Fletcher v. 61Chamberlin, 468,N. and authoritiesH. 438,
cited.

But the is likewise entitled to reliefplaintiff' theupon ground
of and mistake. It ismisapprehension self-evident from the
memorandum order that the court andintended to preserve,

hadhesupposed to thepreserved, theplaintiff’s grantors, right
to redeem as the bankagainst until the ofmortgage expiration
the time of the sale;redemption from execution and not only
did the so understand, but the evidence thegrantors afforded by

of the vote under which the subse-waswording conveyance
made, the itself,clause in andquently thequalifying conveyance

the other admitted facts, makes it in view ofcertain,reasonably
the situation then that the defendants had the sameexisting,
understanding.

Under these circumstances it would be marked toinjustice
permit to retain the benefitMowry of undue byadvantage



STATE v. WIMPEHEIMER.166 [69

and nothe when or in­means of conveyance, especially rights
that it is nothave intervened so nowterests entirely practicable

and inall them the samedo exactto justice by parties place
in if hadwould have been the beenthey mortgageposition

arelief in such easedenyto him. To wouldformally assigned
the fundamental ofto principles equity jurisprudence.contrarybe

it;ruleare not aware of that «excludes for whileAnd we any
nerrdnem is as muchmaxim, excusat,the equallyIgnorantia legis

andin in Sto. s. whileJur.,as lawequity Eq.respected (1 Ill),
thatrule mere naked mistakes ofis a well establishedit general

138;s.Jur.,in Sto. Hunt(1are not remediable equity Eq.law
1 Bank 12 Pet.Rousmaniere, Daniel, 32,Pet. U. S. v.1, 15;v. of

isis established that the rule not absoluteit well55, equally56),
in and does in casesits not whereand inflexible operation, apply

be to the other anresult of relief willthe give partydenying
the factand of such misapprehensionunconscionable advantage

innor easesadmitted or of mis­imposition,is clearly proved,
unless hasthe beenconfidence, or surprise, plaintiffplaced
have andintervened,or other par­the.negligent, rightsgrossly

1 ss. 137, 138,be in statu Sto. Jur.,ties cannot placed quo. Eq.
i.c, 138138 f,138

and the same-­the same obtainsprincipleSubstantially general
s.is one fact whichwhen the mistake of 138),rules apply {lb.,

“ factsaid either when some whichis to takeordinarily place,
fact to existis or some is whichunknown,exists supposedreally

Hall, 112, 125,12 per Dixon,not Hurd v. Wis.does exist.”really
J.; Kerr 406.C. Fr.

the is entitled to redeem.that plaintiffEor appears,aught

Case discharged..

and did not sit: the-Pike, JJ.,C.Carpenter, and ClarkJ.,
concurred.others

Strafford,
June, 1897.

Wimpfheimer &v. a.State

“ otherall officersspecially named,that anda statute officersprovidingUnder
not chosen innecessary of the are the-good government city,for the who

law,”by byshall electedmeetings appointedor be theotherwiseward
councils, provided forit is water commissionerscity dutytheir to choose

by law.
office, lim-reasonableterm ofmay byA establish ordinance the withincity

byits, not fixed law.of its areagentsfor those officers and termswhose


