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Howard, 343; Huntress, 480; Hardy10 N. H. Hill v. 43 N. H. v.
Waddell, 460; Peabody, 185,58 N. H. Leavitt v. 62 N. H. 189.

•Judqment for the defendant.
All concurred.

Merrimack,
June, 1897.

Engel v. Brown.

promise theupon proofas of a new to avoidis reliedpart paymentWhen
limitations, that ittlie should show wasof evidencebar of the statute

debt, to the infer-greateron account of a warrantunderstandinglymade
debtor, the exist-acknowledgeintended toby payment,the theence that

it.willingness paytho debt his toence of and

the defendant,a noteAssumpsit, bypromissory signedupon
datesix months after with an-20, 1872, payabledated January

13, Plea,The writ was dated 1895.nual interest. September
a new withinthe statute of limitations. Replication, promise

aFacts referee.six found byyears.
indorsed the note and anCertain items of credit were upon

Theuntil when the note was stolen.1884, plaintiffallonge
all thereon,a of account of the note andbook paymentskept

all credits after the note was stolen. Atand minuted therein
credit, the unabledefendant,the of the first itemtime beingof

anddid for tho delivered tocash,to some plaintiffpay teaming
thea This was indorsed on notehim thousand feet of boards.

defendant’s The defend-the with theby plaintiff, knowledge.
ant all indorsements on the andnote,was informed of allonge,

sums werethe tokl’him the cred-account whoplaintiff,book by
in suit was the in-ited his “account.” The noteupon only

the and the defend-debtedness from the defendant to plaintiff",
ant use of that term. The conten-was not misled theby only

ation was as to the of the evidence to newsufficiency prove
in theNovember,in facts1889. Furtherpromise appear

opinion.

for theStreeter, Hollis,Walker plaintiff.$

MartinAlbin, the defendant.Howe, for

J.Parsons, To avoid the bar of the statute of limitations
inpleaded defence of the suit the defendant’splaintiff’s upon
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note, a referee finds that thepromissory defendant, after re-
to the undernote threat ofpay suit, thefusing permitted plain-
take fortiff to on the note nine cordsapplication of wood at a
two and one half times its value.price The cutplaintiff and

the wood,measured and informed thehaving defendant of its
amount, himtold he had himcredited it to on his account. The

all“Well, Theplaintiff replied: defendant didright.” not
thefor wood otherwise than asexpect payment it bemight ap-

theon claim.plied this evidenceplaintiff’s theUpon defend-
ant’s motion for a wasnonsuit anddenied, the referee found a
new the defendant. aCan newpromise by hepromise found
from the evidence? “Such need not bepromise itexpressed;

be The inference that themay implied. defendant, within six
theto date of theyears prior made suchwrit, new promise,

be drawn from suchmay declarations made, or acts done (includ-
silence under some at aing timeparticular with-circumstances),

sixin the as hisshowyears, at that timeacknowledgment that
the debt was that he was it,liable tounpaid, and that hepay was
then to it.” Brown v.pay Latham, H.willing 58 N. 30, 34.“ An in order to take a case outacknowledgment, of the stat­
ute, must contain an admission aofunqualified subsist­previous

debt which the is liable anding toparty v.pay.”willing Gage
Dudley, N. H. 275;64 271, Holt v. 536, 541;60 N. H.Gage,
Stowell v.Fowler, H. 585;59 N. v. Shaw,Ventris 14 N. H. 422,
425; 26,v. N.Elkins, 33;28 H. v.Douglas Wheeler,13Manning

H. 486;N. Blair v. H.Drew, 235,6 N. 247.
“ Mere is not such anpayment It mustacknowledgment. ap­

that the was apear payment one, apartial leaving of thepart
debt and that theunpaid, debtor so understood it. If this does
not the doesappear, payment not show his ofacknowledgment
his andliability to make another Brownwillingness payment.” v.

“Latham, The asupra. of to avert theefficiency effectpayment
of the statute of bar,limitations as a rests in the conscious and

act of the debtor,voluntary as a andexplainable only recognition
Langconfession theof existing liability.” Gage,v. N.65 H.

173, 174.
It is that there ais conflictsuggested between the easestwo

cited and earlier decisions of the but no suchcourt, conflict
exists. The later cases are theillustrations of laidprinciples
down in the earlier. In Stevens,22 H.Whipple 219,v. N. it is
said a of apart debtpayment amounts antopromissory(a note)

of a debt which theacknowledgment present issubsisting party
liable and to from in thewilling which, absence of actpay, any
or declaration theon of the thepart in-party making payment
consistent with the idea of a and atoliability willingness pay,

andjury amay to infer newought Exeterpromise, citing
Bank 6Sullivan,v. N. H. it124, where is said that inpayment
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to anis in considered aspart general amounting acknowledg­
andment of a which the is liable todebt party willingsubsisting

Jones, 219,in v.; 222,while Jones 21 N. H. the samecitingpay
used,the same is that from theauthority, substantially language

a to find aof debt the newpart payment larger jury ought prom­
“ise if there be to the evidence.” In thesequalifynothing

Robinson,and in v. 303,cases Wheeler N. H. the re­50 payment
lied was made a and inas of debt,upon admittedly part larger

case,the of in the latter “wasLadd, J., part paymentlanguage
in thesufficient, absence of to contradict or control it,anything

to show a new This the rule laid down in Brown v.ispromise.”
Latham and v. The fact is thatessential theLang Gage. pay­
ment made the abe debtor as a ofby part payment greater

“debt. For the takeson which a caseprinciple part payment
out the is thatof statute the intended it to ac­byparty paying

and admit the If itdebt to be due. was notknowledge greater
in the mind statute,of the debtor then-thethis,to do be­having

to willrun, not be reason of suchgun by payment.”stopped
Wilder,United States a254, Hence,v. 13 256.Wall. payment

not made the debtor on account of hisby waspersonal liability
inheld v. not to furnish evidence of anLang Gage acknowledg­

ment of such The must hepersonal liability. payment partial
on account of a debt, lead the inference thatgreater to to the
debtor suchby admits the debt to be subsist­payment greater

; the of a ismore,sum of withouting payment money, evidence
that the it had a claim thatonly to extentperson receiving

theagainst Rand,it. Livermore N. H.party v. 26 85.paying
The a thewhich new to balanceonly ground upon promise pay
of the debt can be inferred from the of a is thatpayment part,
the in is an apayment of subsist­part presentacknowledgment

adebt, of whiching remains after thepart unpaid payment.
No different rule to the of a newapplies promiseimplication
from the debtor’s acts in the than to a verbalappliespayment
admission. It must that thetheappear party making payment
intended it toby and admit the debt to beacknowledge greater
due. v.Lang supra.Gage,

It is not the which takes thepart the case out of stat­payment
butute, the new evidence;of which it be there­promise may

fore of a is not unless it is madepayment underpart enough
such circumstances that a to the remainderpromise pay may

be inferredreasonably Latham,from it. Brown v. supra; Wain­
man v. Kynman, 1 Exch. 118; 1 C. M. &R.Heane,v.Tippetts
252.

An newexpress be limited conditions intro­promise may by
duced into it. Fowler, 585;Stowellv. N. Cutts,59 H. Betton v.
11 N. H. 170, An174. as evidence of a newacknowledgment
promise be in the same v. 59may qualified Leavitt,way (Dodge
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froma as evidenceand the effect of paymentH. partN. 245),
limited ormust inferred bea or be maywhich new maypromise

is when thelike manner. It only paymentincontrolled
asthe debtor parthave made byto been understandinglvappears

in-arises that the debtordebt, the inferencea thatof greater
his tothe debt and willingnessthe existence oftended to admit

fol-aof new necessarilywhich the promisefrom implicationpay
law,as matter ofresult,and; and this inference implicationlows

declarations, or circum-evidence of acts,when there is noonly
inferencetheor contradictcontrol,stances to qualify,tending

as matter of fact.
infer­in which thecase is not oneIt is clear that the present

the evi­is deducible froma of necessityence of new promise
withfacts found are not inconsistentdence of for thepayment,

a claim believed byan avoidintention tomerely uponlitigation
debtor,But if the in permittingthe unfounded.debtor to be
make and understoodwood, intended toto take thethe plaintiff

anda debt validhe was a upon greaterpart paymentmaking
a new wouldinference ofagainst thehim, promisesubsisting

thethe transactionunderstoodfollow. "Whether the debtor
and intofact;was a ofone or theway takingother question

manner in whichevidence of the prior pay­consideration the
the referee that the debtorments were and the ofmade finding

theasdid not for the wood uponexcept appliedexpect payment
notthat reasonable men wouldwe cannotclaim,plaintiff’s say

The refereein drawn therefrom.differ the conclusion to be
a facts a newfinds new if from the promisepromise, reported

with suchcan are not so inconsistentbe As the factsimplied.
theasthat a must be set asidesuchimplication againstfinding

made.such wasevidence, the is a that promisereport finding
conclusive.of fact isthis the referee’sUpon point finding

madeif socash, byThat the in instead ofwas wood'payment
v. 2Nash,is immaterial. Hartbetween theagreement parties,

factA. E. The337;C. M. & v. 4 &R. 71.Hooper Stephens,
at anthat the reckoned exorbitant pricewood to bewas agreed

hasthe refereebears as evidence the whichonly questionupon
found.

• theplaintiff.Judgmentfor
All concurred.


