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part of the defendant in which he did not participate. [McCor-
mick v. Towns, 64 N. H. 278.

The consideration for the assignment was $288.95, being the
amount of a promissory note for $207.97 given by Charon to Wal-
lace, and $30.98 due to one Cota from Charon, which Wallace
was to pay at the rate of two dollars per week out of the sums
collected by him. The assignment was not made for the pur-
pose of hindering or delaying Charon’s creditors, or to secure a
benefit to the assignor.

FEixception overruled.

. Parsons, J., did not sit: the others concurred.

Hillsborough,
June, 1897.

Harvson v. Huarp, Receiver.

In an action against a bank to recover money collected by and deposited with

" its cashier, it is not incumbent upon the plaintiff to show an express au-
thority from the bank to the cashier to make such collections or receive
such deposits.

The unaunthorized promise of a cashier to pay a usurious rate of interest
upon deposits does not relieve the bank from the obligation to refund to
the depositor the money actually received.

The holder of a personal receipt for money deposited may show that it was
intended: and understood to have been given by the maker in his capacity
as a bank cashier.

A Dbank is liable to a depositor for money received by ifs cashier and subse-
quently misappropriated by him. '

AssumpsIT, against the receiver of the National Bank of the
Commonwealth, for money had and received by the bank. On
a trial by jury, the defendant’s motions for a nonsuit and for the
direction of a verdict in his favor were denied, subject to excep-
tion.

The cashier of the bank collected of a Minnesota savings bank
a sum of money due to the plaintiff and received from her other
sums, upon all of which he promised to pay interest at the rate
of eight per cent per annum. IHe gave receipts for the money,
one of which bore his signature as cashier, and the others, his
signature without addition. He did not credit the money to the
plaintiff upon the bank’s books, but credited it to his own ac-
count, and subsequently withdrew it and absconded. The evi-
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dence was conflicting on the question whether, in his dealings
with the plaintiff, he acted in his private or in his representative
capacity. The only evidence of his authority to act for the bank
was the fact that he was its cashier.

David A. Tuggart and Hljjah B, Topliff, for the plaintift.
Oliver FE. Branch, for the defendant.

Crasg, J. It was not necessary for the plaintiff to show ex-
press authority from the bank to its cashier to receive in its be-
half the savings-bank book for collection and the deposits of
money. The cashier, as one of the executive officers of the
bank, prima focie, had authority to solicit and do such business
and to bind the bank to the extent, at least, of the obligations
ordinarily pertaining to the business. Fastmanv. Bank, 1 N. IL
28, 26; Corserv. Paul, 41 N. H. 24; Bank v. Haskell, 51 N. 1L,
1165 Hunler v. Railroad, 116 N. Y. 615, 621; 1 Morse Bk. 156,
¢t seq. 'The cashier of a national bank stands no differently in
this respect from the cashiers of other banks of discount. Na-
tional banks, being authorized to carry on the business of bank-
ing, have authority to collect notes, checks, bills of exchange,
and other evidences of debt, for other persons, as an incident of
the business, although the authority is not expressly mentioned
in the national bank act. Yerkes v. Bank, 69 N. Y. 382, 386;
Keyes v. Bank, 52 Mo. App. 328 ; Logan County Bunkv. Town-
send, 139 U. 8. 67, 78.

But it cannot be assumed that the cashier had the bank’s au-
therity to promise interest at the usurious rate of eight per cent.
This promise, although unauthorized and illegal, would not re-
lieve the bank from the obligation to return to the plaintiff the
money it actually received. I’ Herbette v. Bank, 162 Mass. 187.
It is no ground for sustaining the defendant’s motions. The
question as to the amount of the plaintiff’s damages is not raised
by the case.

The fact that some of the receipts given by the cashier to the
plaintiff appeared upon their face to be his personal receipts did
not preclude the plaintiff from showing that they were intended
by him and understood by her to be receipts in his capacity as
cashier of the bank. Voan Lewvenv. Bank, 54 N. Y. 671; Pier-
son v, Bunk, 77T N. Y. 804, 810.

The defendant contends that the cashier’s acts, having been
done in the pursuit of an independent, fraudulent scheme for his
own benefit and without the knowledge of the bank, the bank is
not liable, although the acts were done in his capacity as
cashier. The bank’s promise, not the cashier’s fraud, is the
foundation of the plaintiff’s action. The cashier’s independent
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fraud did not affect this promise. When the plaintiff’s money
went into the cashier’s possession, it was in the bank’s posses-
sion and was its money. If it was lost afterward through care-
lessness, larceny, or other means, it was the bank’s loss. I’ Her-
bette v. Bank, 162 Mass. 187, 139.

A review of the testimony shows that there was evidence
upon which the jury might properly find for the plaintiff.

Exceptions overruled.

‘WALLACE, J., did not sit: the others concurred.

Hillsborough,
June, 1897.

Svrnrivaw, Receiver, v. FERRYALL.

Where a buildfng and loan association has agreed to pay the maturity value
of its shares at a specified time and has loaned to a shareholder a sum
equal to the maturity value of a portion of his shares, secured by a mort-
gage of real estate and evidenced by notes payable monthly which include
principal, interest, and premium, the sharchelder’s grantee is entitled to
redeem, in the event of the association’s insolvency, upon payment of the
outstanding notes, together with such costs and advances as the mortgagor
agreed to- pay.

" Brun 1w Equity, for a foreclosure and sale under a trust deed.
Facts found by the court. The American Building, Loan &
Investment Society, of which the plaintiff is receiver, was a for-
eign corporation and did business in this state. Its capital stock
was divided into shares of $100 each, issued in monthly series:
Shareholders were required to pay seventy-five cents per month
upon each share subscribed for by them. If they continued
these payments for seventy-eight months (six and a half years),
the shares matured, and they were entitled to receive $100 for
each share held. A shareholder was entitled to borrow $100
from the society for every share of stock he.owned, by giving a
satisfactory note therefor, secured by a first mortgage on real
estate.

April 1, 1890, Mrs. Ferryall, the owner of twenty-two shares
upon which five monthly payments had been made, borrowed
of the society $2,000, and executed the trust deed in question,
conditioned to pay the society $2,311.91, evidenced by seventy-
three promissory notes of $81.67 each. Each note was made
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