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thethis When plaintiff’s moneydid not affect promise.fraud
it was in the bank’s posses­into the cashier’s possession,went

was lost afterward care­If it throughwas its money.andsion
it loss.was the bank’s L’Her­means,or otherlessness, larceny,

139.137,162 Mass.Bank,bettev.
wasthat there evidencethe showstestimonyA review of

thefind for plaintiff.which the properlyjury mightupon

overruled.Exceptions

the others concurred.did not sit:Wallace, J.,

Hillsborough,
June, 1897.

Ferryall.v.Receiver,Sullivan,

maturityhas theagreed paya and loan association to valuebuildingWhere
at a time has loaned to a shareholder a sumspecifiedshares andof its

shares,portion bya of ato the of his secured mort-equal maturity value
by notes includepayable monthlyof real estate and evidenced whichgage

interest, and the shareholder’s is entitled topremium, granteeprincipal,
upon paymentin the the association’s of theredeem, insolvency,event of

notes, such costs and as theoutstanding together mortgagorwith advances
pay.toagreed

a trustin for a foreclosure and sale under deed.Equity,Bill
court. The Loan &found the AmericanbyFacts Building,

was a for-receiver,of which the isplaintiff'Investment Society,
inand did business this Its stockcapitalstate.corporationeign

each,intodivided shares of issued in series'.monthlywas $100
were to monthcentsrequired pay seventy-five perShareholders

share for continuedeach subscribed Ifthem.by theyupon
for a halfmonths andthese payments seventy-eight years),(six

forshares and were receivematured, $100the entitled tothey
held. A shareholder wasshare entitled to borroweach $100

a.owned,the share offor stock hesociety by givingfrom every
on realtherefor,note secured a firstbysatisfactory mortgage

estate.
1, 1890, the sharesMrs. owner ofFerryall, twenty-twoApril

fivewhich borrowedmade,had beenmonthlyupon payments
$2,000, and inthe executed the trust deedsociety question,of

to the seventy-evidencedpay society $2,311.91, byconditioned
madenotes of wasthree Each note$31.67 each.promissory
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items, the interest at ten$16.67,two one of perof cent forup
and the other the$15,month on of$2,000; amount dueone

shares of stock aton centstwenty seventy-fivemonthly per
share.

Mrs. the1, 1891, realFerryall’December estate toconveyed
to the underdefendant, Inthe consideration.subject mortgage

and theinsolvent,the becamesociety plaintiff was1894 ap-
receiver. At this time of the notesfortypointed seventy-three

$1,266.80.beenhad paid, representing
that heThe defendant claims should be allowed to redeem

of other notes andthe the bill in-thirty-three forpaymentupon
The claims that the the mat-surance. plaintiff insolvency puts

an and that the of thebasis,ter. equitable notespartupon paid
the dues should bewhich not as amonthlyrepresent regarded

on of the indebtedness,account shareholder’s loanpayment
the extent the centto of dividends thetwenty onexcept per

shares the has declared.which societytwenty-two
afacts for theAll other consideration ofnecessary questions

found in theraised will be opinion.

whom wereFrench,B. with Collins Fletcher Illi-George (of
for the plaintiff.nois),

for theCharles IF. defendant.Iloitt,

al-claims,The instrument under which thePike, J. plaintiff'
“ ina is a reliefdeed,”called trust fact Themortgage.though

is a the defendant’s if heforeclosure of underrights it,sought
the found to be due the within a timedoes not sum plaintiffpay

limited in decree. The relates the sumto the tocontroversybe
due the the terms of the deed.that is byplaintiff

sets the indebted to theThe deed forth that isgrantor justly
& of inAmerican Loan InvestmentBuilding, Society Chicago

“ interest,sum of the same the$2,311.91,the principal,being
saidand of a loan from made andsociety,” acceptedpremium ”“ the its are a theunder of ofby-laws partprovisions (which

and evidenced ofnotesby seventy-three promissorycontract),
the atdate, the and tosignedeven grantor payable societyby

in on eachits office one or before the last ofSaturdayChicago,
with until all areevery named,and a monthmonth, beginning

all fines ofwith assessed forfully paid, together non-payment
of them at as in theany maturity, provided by-laws.

“the to thedeed, the covenanted andBy grantor agreed pay”and theis,interest and atmoney, premiums maturity (that
toand the onfines the notes afteraccruing maturity;notes),
ofthe theinsured fire forloss benefitkeep buildings against by

assessments,satisfaction;the and to its all taxes,tograntee pay
VOL. lxix. 14
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and other the and remove allrates, upon property,charges
allit;claims and incumbrances toadverse advancesupon repay

salesfrom forinsurance, taxes, rates, taxes,for orredemption
else made the to the to dosecurity;by grantee protectanything

in loss;be to collect insurance case ofwhatever necessarymay
suffer to be done theand to do or wherebynothing nothing

in insurance shallshall diminished value or the bebeproperty
or affected.vitiated

that if shall be made inis default theIt further provided
■notes the fines for thethe or ofof ofany accruingpayment

shall waste,at or if there be orthereof maturity,non-payment
if there shallassessments,or or beof taxes neglectnon-payment

insured in suitable inrefusal to the companiesor propertykeep
im-the or to thea sufficient sum indebtedness keepto protect

in and iforder orrepair,theprovements upon property good
containeda covenant orthere shall be breach of any agreement

thea and keep by-in the failure to observeinstrument, or duly
“ sum,the whole of the saidlaws of the then principalsociety,

,at onceand costs shall becomeinterest, dues,fines,premiums,
said or itsand at the of the societydue assigns,payable option

said and thenotes,”holders of upon appli-or the holder orlegal
for the said orit shall be lawful granteecation of of themany

saidauthorized officer or ofits in ortrust,successors any agent
and collectof theto enter and take possession propertysociety,

further, a ato file bill forthereof; andthe income obtaining
“ interest,said andthen on notesdecree thefor amount unpaid

aand sale of thethereon,”and forcostsfines, dues,premiums,
from theand for thethereof,or payment pro-property any part
sale,of the reasoria-the thesuit,ceeds of the costs of expenses

the trustoffees, the other expenses includingble attorney’s
and interest on suchinsurance, taxes,abstracts,advances for

onthe interestannum,centat the rate ofadvances eight per per
due hot,ortime of the sale whetherthe notes to theunpaid up

“ the hisif tothe any, grantor,and the of overplus,”payment
or on reasonable request.representatives assigns,

“ and all fines,said notes,theit that whenFinally, provides
this trust deedunderandinterest, expenses accruingpremiums,

or successorsits successorshall the saidbe grantee,fully paid,
saidall of premisesshall reconveyor representatives,legal

his heirs or uponsaid assigns,unsold to grantor,remaining
therefor.”the reasonablereceiving charges

ofall theof provisionsthe substanceThe containsforegoing
The onlythe inquiry.the deed that material toare present ”“ anis itemadvanceas anitem now claimed theby plaintiff

an insurancefor uponof the premiumpaid by society$31.25
claimsTheadmits. plaintiffdefendantThis item thepolicy.
noth-at maturity,of notesas thefines for non-paymentnothing
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than in this suit,for costs other those taxable fornothinging
under trust other than that the insur-the ofaccruingexpenses

andmentioned,above for the ofbreachnothingance premium
than one to theor other thecovenant agreement relatingany

be dis-of the loan. All these matters thereforemaypayment
furtherwithout consideration.missed

“The covenanted the and interest andtograntor pay money
at did the intend to de-Whatmaturity.” partiespremiums ”“the the and and ?scribe words interestby money premiums

the the sum in the was$2,311.9.1, whichApparently grantor
“ interest,to the the andindebtedjustly society, being principal,”of a loan made the to the andbypremium society grantor,

notes of each. A consider-byrepresented $31.67sevent}'-three
of the circumstances deedation the of theattending making
that this was the inshows intention fact.

the the 1,At date of the Mrs. Fer-deed, 1890,April grantor,
held inshares the Loantwenty-two Americanryall, Building,

&Investment which she madehad fiveSociety, upon monthly
each of cents each orshare, $16.50payments, seventy-five upon

all the shares. In theother she had thenupon words, paid
the shares. In rela-society rrpon consideration of this$82.50

between the and of the of the share-tionship parties agreements
the aholder, certificate issued to her tosociety by payagreed

or her heirs,her sumadministrators, orexecutors, theassigns
for each ofof her shares at the end six and a half$100 of years

the date of the certificate,from in and thethe manner upon
forth inconditions set the certificate theand attachedby-laws

isthereto. There in the or thecertificatenothing by-laws post-
the of thematurity shares, under be-poning any contingency,

the of theexpiration six and ayond half years.
The shares differ in to the date thoserespect of frommaturity

issued datecommonly by and loan Thisassociations.building
theusually depends upon earned and isprofits consequently

uncertain. It late,comemay soon or as the profitsaccording
orare small. least,This ingreat did business atsociety part,

“a differentupon plan. toits it reserved theBy by-laws, right
mature certificate aatany time after and to issueoneany year

certificate ofpaid-up stock, withshares, at ofpayable maturity
interest at the rate of six ofatannum,cent orper maturityper

instock at time of This waspledge, payable of loan.”maturity
for theauthority issuance held.Ferryallof such stock as Mrs.

It bound all the in withshareholders mutual relationstheir
each other. If ofthe six and a half the holderduring years
such stock thepaid installments thereonmonthly (seventy-five
cents each as toshare) became he would be entitledthey due,

for each share at$100 the end of the whether thetime, profits
warranted the payment of Themore or less than that sum.
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eachreceived share was to earn inuponmoney expected enough
$100,interest and to amount to at least. The certifi-premiums

“that thecate shareholder shall havenot claim to-’provides any
in the'affairs, assets,interest or funds of this norany society,

them, asthe control of above set andexcept specifically forth,
assumes no further of kind whatsoever asanyliability except
hereinafter described.”

cents of the seventy-five cents received the-Sixty-five by
each share theas installment was setsociety upon monthly

as loan fund. The otherits ten cents was reserved forapart
The loan fund was to be loaned to at ashareholdersexpenses.

uniform of ten cent interest at the rate ofpremium per upon
inten cent annum, installments theper per onpayable monthly

last of each month. Loans were to be secured firstSaturday by
“real estate ifof deemedand, the boardmortgages necessary by

thedirectors,” byof additional aof of a share ofsecurity pledge
stock for each of the loan. The$100 if con-business, properly

assuredducted, profits.large
of the 1,At the date deed the shares(April twenty-two1890),

held Mrs. mature inwouldFerryall months,—by seventy-three
five months the six and a halfof years alreadyhaving passed.
She but$2,000,borrowed received thenominally only $1,800,—

thedifference of tenbeing cent. It will notedpremium beper
herthat of shares at intwenty e.,their maturity seventy-three(i

would the of the. loan. Inpay principal words,othermonths)
if in the meantime she the installmentspaid monthly theseupon
shares and the interest the loan, the would beupon society

same sumher the she would theowe oneaudowing society,
debt cancel the Thewould other. theinterest on loan for one

ratemonth at the of ten cent annum was theper $16.67;per
installment sharesmonthly upon twenty was The two$15.

amounted to The of this sum$31.67. forpayment monthly
months would both mature the shares and theseventy-three pay

the loan.interest on
The notes mentioned in the deed were forseventy-three given

these Each included anpayments. installmentmonthly _ upon
shares of astock,the the to-twenty portion of which,money

with the accumulation of its use ingether profits from making
loans, would be returned to Mrs. the herat ofFerryall maturity
stock to the herby of the ofbeing applied payment principal
indebtedness to the The thisof indebtednesssociety. principal
included the theon loan. Each notepremium also included
a month’s interest the loan. In other each noteupon words,
covered and and all them to-principal, interest, ofpremium,

covered the thesewhole of several In view ofitems.gether
termfacts, the and wher-“principal, interest, premium,”thes.e

used inever the becomes term isdeed, The descrip-intelligible.
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thelive of items which make the notes. The of theup provision
adeed for ofreconveyance the of theproperty upon payment

“indebtedness, when the said notes and allnamely, fines, pre-
miums, andinterest, under thisexpenses trust deedaccruing
shall be leavesfully no room for doubt thispaid,” upon point.
There no fines and no theof trust aside thebeing expenses from

forsum insurance aspaid stated, of thepreviously payment
notes will the loan, thepay andit, all interestpremiums upon
that has accrued itupon to the theofaccording agreement par-

; and withthat,ties the of the sum for insur-repayment paid
will entitleance, Mrs. the aFerryall’s defendant, tograntee,

of thereconveyance property.
The relies Towleplaintiff v. Fed.upon Society,61 to446,Rep.

hissustain The ofposition. that case is inreport itsgeneral
and isterms It isunsatisfactory. doubtful if a contract like the

underone consideration was before the court. That case and
the other cases cited the seemby plaintiff to refer to the kind of
contracts made associations,and loancommonly by building

mature at anwhich uncertain date theupondepending profits
inand which associations the members are interested.mutually
isIt not tonecessary consider the of thequestion competency

theof evidence offered at the trial term. If itincompetent,
does not affect the result.

The sum due the is the amount dueplaintiff theupon unpaid
andnotes, the sum for withpaid insurance, interest. If this

sum is the defendantpaid, will be entitled ato reconveyance.

Casedischarged.

didParsons, J., not sit: the others concurred.

Hillsborough,
June, 1897.

Bartlett, v. HillAp’t, a.&

the absence agreement court,In ol an by partiesthe or an oforder a hus-
band’s in personaldistributive share the estate of his isdeceased wife

inpayable money; and the requiredfunds to pay such share are to be
derived from a sale of her property so effected as not to defeat specificher
legacies.

Appeal.Probate Facts The wife diedagreed. plaintiff’s
24,March testate.1887, She never had children. herany By

will she hergave wearing apparel, ornaments, household furni-


