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tive of the items which make up the notes. The provision of the
deed for a reconveyance of the property upon payment of the
indebtedness, namely, ¢ when the said notes and all fines, pre-
miums, interest, and expenses accruing under this trust deed
shall be fully paid,” leaves no room for doubt upon this point.
There being no fines and no expenses of the trust aside from the
gsum paid for insurance as previously stated, payment of the
notes will pay the loan, the premiums upon it, and all interest
that has accrued upon it according to the agreement of the par-
ties; and that, with the repayment of the sum paid for insur-
ance, will entitle Mrs. Ferryall’s grantee, the defendant, to a
reconveyance of the proporty.

The plaintift relies upon Towle v. Society, 61 Fed. Rop. 448, to
sustain his position. The report of that case is gencral in its
terims and is unsatisfactory. It is doubtful if a contract like the
one under cousideration was before the court. That case and
the other cases cited by the plaintiff seem to refer to the kind of
contracts commonly made by building and loan associations,
which mature at an uncertain date depending upon the profits
and in which associations the members are mutually interested.

It is not necessary to consider the question of the competency
of the evidence offered at the trial term. If incompetent, 1t
does not affect the result.

The sum due the plaintiff is the amount due upon the unpaid
notes, and the sum paid for insurance, with interest. If this
sum is paid, the defendant will be entitled to a reconveyance.

Case discharged,

Parsons, J., did not sit: the others concurred.

Hillsborough,
June, 1897,

Bartuerr, Ap't, v. Hiun ¢ a.

In the absence of an agreement by the parties or an order of court, a hus-
band’s distributive share in the personal estate of his deceased wife is
payable in money; and the funds required to pay such share are to be
derived from a sale of her property so effected as not to defeat her specific
legacies.

Proars Appuan. Tacts agreed. The plaintiff’s wife died
March 24, 1887, testate. She never had any children. By her
will she gave her wearing apparel, ornaments, household furni-
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ture, and the sum of $6,000 to sundry persons. The will also
contained the following provision: ¢ After my husband, John P.
Bartlett, shall receive what belongs to him, I give and be-
queath,” etc. Then follow bequests, among which are these:
“T give and bequeath to Edwin L. Hill all my Manchester
Opera House stock. . . . The remaining part of my property,
should there be any, I give and bequeath to my brother, Edward
‘W. Harrington, during his lifetime, and then to the Harrington
heirs.”  The plaintiff is not mentioned in the will, excepting as
above and in being named as one of the executors. The estate
consisted of wearing apparel, ornaments, and househeold furni-
ture, specifically bequeathed, appraised at $223.87, other per-
sonal property of like kind appraised at $374.22, twelve shares
of Manchester Opera House stock appraised at $400, and real
estate appraised at $81,000. The debts and funeral expenses
amounted to $375.28 and the expenses of administration to
$49.08. The residuary legatee has paid the pecuniary lega-
cies. The executors were authorized by the will to sell the
whole or any part of the real and personal estate, and by virtue
of this authority they have sold real estate that was appraised at
$3,000. The appeal is from a decree of the judge of probate
denying the plaintiff’s petition for one half of the Opera House
stock, in specie.

John P. Bartlett, pro se.

Burnham, Brown & Warren and Lsaac W. Smith, for Edwin L.
Hill.

Isaac L. Heath, for Edward W. Harrington.

Pixz,J. The will contained no provisions in favor of the
plaintiff. The expression, ¢ after my husband, John P. Bartlett,
shall receive what belongs to him, I give and bequeath,” ete., is
but a recognition of the plaintiff’s statutory right to a portion of
‘the testatrix’s estate upon her death. The statute then in force
provided that “the husband of any person deceased, . .. in
case she dies testate and no provision is made for him in her
will, . . . shall be entitled to one half of her personal property,
after payment of debts and expenses’ of administration, pro-
vided she shall not leave surviving her any child or the issue of
any child. G. L., c. 202, s. 15.

The question is whether the plaintiff is entitled under this
statute to one half of the Opera House stock, in specie. The
personal property of a decedent’s estate passes to the adminis-
trator, in whom, pending its sale or transfer, the title is vested.
Shirley v. Healds, 34 N. H. 407; Weeks v. Jewett, 45 N. H. 540,
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542. Tt is held by the administrator to satisfy the lawful claims
that are chargeable to the estate (G. L., ¢. 196, s, 15) and he has
power to dispose of those portions of it which are not specifi-
cally bequeathed (G. L., ¢. 196, s. 5) or which he has not been or-
dered by the judge of probate to reserve for the benefit of the
heirs or legatees. G L., c. 196, s. 6. A claim by a surviving
husband, as a matter of right, to any particular piece of prop-
erty in the hands of the administrator, is wholly inconsistent
with this power and does not exist. The plaintiff’s share of the
personal property of his deceased wife depends upon the surplus
of such property above the amount required to pay the debts
and expenses of administration as shown by the executor’s final
account, and, in the absence of an agreement with the executor
or an order of the court, is payable in money. .

But how shall the executors obtain the money for the pur-
pose, if the personal property specifically bequeathed is to go to
the legatees ? The will providesan answer to this inquiry. The
testatrix, realizing that her personal property would not be suf-
ficient to pay her debts, legacies, and other demands justly
chargeable to the estate, authorized the execcutors to sell the
whole or any part of the real estate. Whatever sum was
needed to carry her intent into effect, above the sum arising
from the personal property which the executors were at liberty
to dispose of, could be obtained in this way. She evidently un-
derstood that diseretion would be exercised so as not to defeat
her specific legacies. Hall v. Smith, 59 N. H. 815. As the real
estate was appraised at $31,000, there would seem to be no diffi-
culty in raising the funds required from a sale of a portion of
the half of it which is not set off to the plaintiff as his share.
Indeed, the proceeds of the sale of real estate already in the pos-
session of the executors would seem to be sufficient to adjust all
claims now outstanding against the estate, including the plain-
tiff ’s distributive share of the personal property.

Case discharged.

Parsows, J., did not sit: the others concurred.




