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Rockingham,
Dec., 1897.

v. Gooch a.Pearson &

mortgagesin affirmed.powersoí of salevalidityThe
mortgagein a ispowerunder a contained invalidatedA sale of real estate

sale, tendencythe notice o'f the natural ofstatement inby an erroneous
pos-the ofpublic preventand attendancebe to mislead thewhich would

purchasers.sible

ato aside sale and of realEquity, set conveyanceBill in
in a and toa containedunderestate made power mortgage,

Facts thefound court.from the byredeem mortgage.
the estate inreal toP. Burke conveyed questionWilliam

1894,a deed dated 27,November& byGooch Pray, mortgage
datehis note of that forthe of promissoryto secure payment

“Andcontained the$7,000. power:The followingmortgage
of of said condi-on failure ofthat, performance anyit is agreed

their orsaid ortions, legal representatives assignsthe grantees
sale,said forpremises by publicationadvertise mortgagedmay

inat Exeter saidin printed countjqnotice some newspaperof
maysuch and sell the samesale,beforethree w'eeks successively

and hisbidder; thereof,to deedauction the highestpublicby
shall the an inde-of such tosale, purchaserin conveypursuance

all ofsame,the of redemptiontitle to discharged rightsfeasible
him.underor other person claimingthe anyby mortgagor

the said inshall of saleapply proceeds pay-And the mortgagee
ifand the todebt, balance,overpay any,ment saidof mortgage

the of notice and sale,afterthe deducting expensemortgagor
the ofshall not be answerable forand applicationthe purchaser

the money.”purchase
the the real estateunder sold by& power,Gooch Pray, acting

$4,700,forSanborn,to the defendant24, 1896,Octoberauction,
hadhasand the same Sanborn posses-accordingly.conveyed

to infrom making$500since and has $300sion expendedever
the property.and improvements uponrepairs

that the wouldthe sale stated premisesThe ofadvertisement
“ and. .taxes, liens,and all .tobe sold any unpaidsubject

saidoverentitled towhich be precedencemayincumbrances
$7,000thethere be.” When mortgageif suchanymortgage,

were out-$6,000abouttowas made, amountingprior mortgages
of thethewere from proceedsThese paidstanding. mortgages

the& forGoochto Praybut were$7,000 assignedmortgage,
thetofromliens attachingof interveningpurpose preventing

asthem in forcethe intention ofand not keepingproperty, with
themade atbeing$7,000 Upon inquirythe mortgage.against
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incumbrances,sale factsconcerning stated;these were andprior
it was further stated that &Gooch claimed underPray nothing
the and would so that theprior them,mortgages pur-discharge
chaser would a title Aunincumbered them.byget person
offered to raise the last bid if & aGooch wouldPray$500 give

declined,deed, but at the same thatthey timewarranty stating
had had the title examined a andthey lawyer,by competent

it to bebelieved The terms the sale atof itsgood. (stated
but in thenot were that theopening, advertisement) property

was to in cashbe for or its and ifpaid thatequivalent, payment
was so madenot the would Reasonablebe soldproperty again.

value,efforts were made to fairhave the itsproperty bring
which $6,000.was

Burke in and in-absconded 1896, wasSeptember, adjudged
a 8,solvent creditors’ Thefiled October 1896.upon petition

is the of this suit asplaintiff estate,his and prosecutesassignee
such. to the dis-the bill wasSubject plaintiff’s exception,
missed.

K. Bartlett and Drury for theFeaslee, plaintiff.Greenleaf

A.Henry ArthurShiite, O. and John IT. forFuller, Frink,8.
the defendants.

Wallace, J. isIt that under the c.S.,statutesurged (P.
of sale inpowers contained are invalid. More139) mortgages

than twenty such v.years were held validago powers (Very
Russell, N.65 H. and have ever since been a consider­to646)

inable extent it isuse. deemed to thatunwise disturb judg­
now,ment even if a aof theupon questionreconsideration

different result be reached. themight Possibly maylegislature
think it wise to make reasonable for simi­use,theirregulations
lar to those inprescribed some of the whereother states they
are in use.general

The of the therights parties therefore validityupondepend
sale,of the under the thein the ofpower One objec-mortgage.

tions it is that the the insufficient.urged against notice of sale is
The in the of the of sale acts as a trus-mortgagee exercise power
tee of the to sellhe has the themortgagor. Although right

for the of theproperty the allpayment debt, proceedsmortgage
of the sale above the amount for thatnecessary purpose belong
to the In the hemortgagor. of this mustperformance duty
exercise andfaith use thegood protectreasonable todiligence

theof Herights under the terms of themortgagor power.
must use reasonable efforts obtain theto a fair forprice prop-

in in thoseerty, properly and the saleadvertising conducting
whichparticulars the contract leaves his determination. Anto
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statement in the noticeerroneous of the sale which would natu­
mislead the or deter from the salepublic personsrally attending

and renders the sale Russell,void. v. H.Very 65 N.bidding,
646; 306; Simmons,v. 135 Mass. v.Clark 150Briggs Briggs,

357; v. 282;Mass. 6 R. I. Fenner v.Anthony, Tucker,Hoffman
551; Burnet v. 35;6 R. I. 5 Johns. Ch. v.Denniston, Hubbell

51;Lans. Trust 189;5 v. 2Sibley, Equitable Fisher,Co. 106 Ill.
Mort., s. 1852.Jones

theThe advertisement of sale stated thethat wouldpremises
“sold to and all taxes,be . and. .subject any unpaid liens,

incumbrances which entitledbe to over saidmay precedence
if such there be.” The taken in connec-any notice,mortgage,

tion with the fact that to the amount ofprior $6,000mortgages
which had been thepaid records to be still subsist-appeared by

the would theing upon property, naturally convey impression
that the were beto sold on the $7,000 sub-premises mortgage,

to the other ofject $6,000, and that the full amountmortgages
of the claims in $13,000.then force amounted tomortgage
This was mislead andcalculated-to anddeceive the public pre-
vent would-be from the sale andpurchasers attending bidding.

The atfact that the sale, made, wasupon itinquiry being
$6,000stated that the claims haci been notdoesmortgage paid,

remove the It was thenobjection. too late to correct the erro-
neous theof noticeimpression who have beenupon any may

from the sale. Itthereby prevented cannot beattending pre-
sumed that the notice did not have the effect it was naturally
calculated to and influenceproduce not to attendpurchasers the.
sale. For this reason the sale was and Thevoid.irregular
result reached itrenders to consider the otherunnecessary ques-
tions raised. The are and aexceptions sustained, there must be

theDecree plaintiff.for

Chase, J., did not sit: the others concurred.

Rockingham,
Dec., 1897.

Shute, Adm'r, Manufacturingv. Exeter Co.

injuries resulting breaking pulley,In an action for from the of a evidence
pulley size, construction, material,that a former of the same and broke

being place, purpose,while used in the same for the same and in the same
way, competent breaking questionis to show the cause of the in and the

knowledge complaineddefendant's of the defect of.


