
v. SHIRLEY. 269AMOSKEAGCO.N. H.]
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Manufacturing ShirleyAmoskeag Co. a.v. &

certaingiven flowage rights.to deeds conveyingConstruction
the of written ai-einterpretationIn instruments relative words generally to

antecedent;be referred to next if the orsubject-matterthe but the obvious
construction,requires apartiesintent of the different such reference may­

be made as effectuate intent.will the

for anEquity,Bill in to restrain theinjunction defendants
from the flashboards from the damplaintiffs’ across theremoving

atMerrimack river Manchester.

Warren,David and Burnham,Cross for the¿f*Brown plaintiffs.

David A. and OliverII Branch, for theTaggart defendants.

ThisJ. case lies withinBlodgett, narrow limits, and the
is,decided in view,to be our freequestion remarkably from

doubt.
in1875, defendants,the11, consideration ofJanuary $3,525,

“andto the totheconveyed plaintiffs right build,privilege erect,
itsand maintain stone to the itdam iscomplete, nowheight con-

on orstructed across Merrimack nearriver, soAmoskeag Falls,
thecalled, in said andManchester, toright place flashboards

thethereon to above of saidpresentheight top stoneany dam
feet;not two such flashboards to be notexceeding exceeding
ininch and halfone a thickness, supported ironagainst notpins,

inand one half inchesone diameter, inexceeding holesstanding
drilled in the dam not nearer than four feet from each other; and

to raise the waterthe and of said river andprivilege toright flow
Hooksett,”land situate ina certain tract of described in the deed,

“ and all real said Johnother estate andby Susan W. Shirley
or said river,situated near or onowned, on branchany orthereof,

said atriver,brook into theiron any flowing pleasure, meansby
said,dam and flashboards thereon asof aforesaid.” It goes quite

that under this deedthe it iswithout saying theunquestionably
to maintainof the flashboards two feet inplaintiffs widthright

dam the entire ifthe so elect.upon during year, they
andthis it anPossessed of would beright finding advantage

ofincrease the theto them to flashboards to threeheight feet
months of the thethe sometimedry year, plaintiffs, induring

defendants and.sent to the other1886, riparian owners above the
itthata circular letter would be anstatingdam toadvantage
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to increase the theobtain the ofthe to right heightcompany
dam at Manchesteron their stone to threemaintainedflashboards

October,June, September, November,July, August,feet during
thatand but for the months ofDecember, February,January,

then hadthe to maintain twoandMarch, theyApril, May, right
and that thesufficient;flashboards was companyfeet of amply
the sum of fivefor the additional foot dollarstowas willing pay

andbetween Manchester Iiooksett,river bankrod ofrunningper
had not thealreadybank whichthat of the they righton all part

was the defendants,This offer accepted byto flow indefinitely.
in consideration of26, 1887, theyand on December $1,000,

“ theexecuted,deed andto the by duly rightconveyed plaintiffs,
stone as nowdam,and maintain its con-uponto putprivilege

the width and of three feet. . flashboards ofstructed, . height
in andone widthsaid footdam,the oftop being heightabove

in the flashboards which saidand addition toabove Amoskeag
had the to main-has heretoforeCompany rightManufacturing

— renewed,such not to betain said flashboardsdam, replaced,on
and inMarch,the of eachApril, Mayor monthsrepaired during

year.”
arises theissue the construction otThe between uponparties

— the claim the underdeed, that is to plaintiffs rightthis say,
the damflashboards thetheir first deed to uponplace during

inwidth,in case havemonths two feet beenanyaforesaid three
theotherwise;or while defendants claimcarried wateraway by

the dam orthe cannot renewlawfully place upon anyplaintiffs
inor, thatmonths, words,said otherflashboards whatever during

anthe at of to$1,000,the right, expenseby acquiringplaintiffs
,thefor nine months of sur-year,maintain three-foot flashboards

and lost the for which had to$3,525,rendered right, they paid
theflashboards for entire year.maintain two-foot

itof issue almoststatement this renders superfluousThe bare
claim cannot be sustained. Thereto that the defendants’say

theof between the secondwas no exchange parties byrights
was the an ad-Its obvious todeed. purpose give plaintiffs

to itand other effect can be consist-ditional no givenright,
fact,Inwith rules of construction. substan-elementaryently

defendants’ contention thethe for theonlytially havingground
of a reason is the one that thesemblance extremely hypercritical

“such” are thereferred to the word two-footflashboards by
nextbecause are the onesboards, they immediately preceding.

rules,this so to strict andConcede to be grammaticalaccording
have The intention of.it can but or weight.little significance

to'the does ad-actual and notthe contrary,parties, expressed,
isthe whole deed construedmit of doubt when to-reasonable

less theas it must and still when extrinsicbe, competentgether,
is considered,evidence in the case as it mayappearing properly
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ofIn the deeds and other written instru­interpretationbe.
are bound thecourts to effectuate intention thements, of parties

law;can with the rules inif it be done of and thisconsistently
case has been or can be found whichno rule theprevents carry­

of that intention into effect. Even the rule in­ing grammatical
notvoked the defendants does afford a for aby plausible pretext

conclusion; it isdifferent for while true that relative words are
referred next antecedent,be to the if theto sub­generally yet

the obvious intent of aor the differ­ject-matter, parties, requires
construction,ent such madereference he as will effectuatemay

Hutchins,the intent. v. 6 H.N. 374.Osgood
It that the defendants are insolvent toappearing and unable

in and that have once removeddamages, theyrespond unlawfully
the on theflashboards and threaten intendplaintiffs’ dam, and
to unlawful to thesuch act serious and ofrepeat injury damage

others,the and will reliefaffordplaintiffs equity by interposing
its Steam Mills v.power. Hickey, 241, 242,59 N. H.restraining
and authorities cited.

Injunctiongranted.

Chase did not theParsons, JJ.,and sit: others concurred.

Hillsborough,
Dec., 1897.

Allen v. &Boston Maine Railroad.

injuriesA railroad iscompany not liable for to a freight bybrakoman an over-
head thebridge, groundon of negligence in failing to maintain a bridge
guard, appears plaintiffwhen it that the was inperforming the ordinary

familiar,away heservice with which was was aware of the existence and
of thedangerous bridge,character and would have learned of the absence

guardof a the exercise ofby ordinary care.

Case, for occasioned to thedamages while in the de-plaintiff,
fendants' as a aemploy brakeman, collision anby with over-
head in Athighway bridge Massachusetts. the close of the evi-
dence a trial aupon verdict inby favor of thejury, defendants
was ordered, tosubject the plaintiff’s exception.

George Burnham, Warren,B. French and Brown for the
plaintiff.


