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be. In the interpretation of deeds and other written instru-
ments, courts are bound to effectuate the intention of the parties
if it can be done consistently with the rules of law; and in this
case no rule has been or can be found which prevents the carry-
ing of that intention into effect. Kven the grammatical rule in-
voked by the defendants does not afford a plausible pretext for a
different conclusion; for while it is true that relative words are
generally to be referred to the next antecedent, yet if the sub-
ject-matter, or the obvious intent of the parties, requires a differ-
ent construction, such reference may be made as will effectuate
the intent. Osgood v. Hutchins, 6 N, I. 874.

It appearing that the defendants are insolvent and unable to
respond in damages, and that they have once unlawfully removed
the flashboards on the plaintifis’ dam, and threaten and intend
to repeat such unlawful act to the serious injury and damage of
the plaintiffs and others, equity will afford relief by interposing
its restraining power. Steam Mills v. Hickey, 59 N, H. 241, 242,
and authorities cited.

Injunction granted.

Cuase and Parsons, JJ., did not sit: the others concurred.

Hillsborough,
Dec., 1897.

ALLEN v. BosToN & Mamneg RAILROAD.

A railroad company is not liable for injuries to a freight brakeman by an over-
head bridge, on the ground of negligence in failing to maintain a bridge
guard, when it appears that the plaintiff was performing in the ordinary
way a service with which he was familiar, was aware of the existence and
dangerous character of the bridge, and would have learned of the absence
of a guard by the exercise of ordinary care,

Casg, for damages occasioned to the plaintiff, while in the de-
fendants’ employ as a brakeman, by a collision with an over-
head highway bridge in Massachusetts. At the close of the evi-
dence upon a trial by jury, a verdict in favor of the defendants
was ordered, subject to the plaintiff’s exception.

George B. French and Burnham, Brown ¢ Worren, for the
plaintiff.
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Oliver B. Branch, Charles H. Burns, and William H, Sawyer, for
the defendants.

Cuase, J. The Massachusetts decisions upon the question be-
fore the court are the same in effect as those of this state, namely,
that a servant assumes the perils incident to his service, of which
he is informed or which ordinary care would disclose to hini.
Lovejoy v. Railroad, 125 Mass. 79, 82 ; Gloodnow v. Mills, 146 Mass.
261, 267 ; Scanlon v. Railroad, 147 Mass, 484, 487 ; Myers v. Com-
pany, 160 Mass. 125, 184; Lothrop v. Railroad, 150 Mass. 428,
424 ; Gleason v. Railroad, 1569 Mass. 68; Gloldthwait v. Railway,
160 Mass. 554 ; Gloodes v. Railroad, 162 Mass. 287 ; Fifield v. Rail-
road, 42 N. H. 225, 240; Henderson v. Williams, 66 N. H. 405 ;
Hordy v. Railroad, 68 N. . 528. It is therefore unnecessary to
consider whether the case is governed by the law of that state or
of this.

The plaintiff was a servant of the defendants. HHe was twenty-
eight years old and had no physical disability. He had worked
upon railroads four years or more, — one year in a yard assisting
in making up trains, and the rest of the time as a brakeman upon
freight trains. He was familiar with the dangers incident to
such service, including that arising from the existence of low
bridges upon the road. He understood the office of bridge guards
or telltales. In the course of his experience he had frequently
been warned of his nearness to a dangerous bridge by such de-
vices. He supposed low bridges generally had guards near
them. July 22, 1895, he was assigned to a local freight train
running between Nashua and Boston, for the purpose of learn-
ing the road with a view of becoming a brakeman on that line.
He had never worked there before. He was told that there were
low bridges upon the road and that he must look out for them.
The road has two tracks, the westerly one being used by trains
passing from Nashua to Boston, and the easterly ome, by
trains passing in the opposite direction. Near the South Wil-
mington station in Massachusetts there is a highway bridge, six-
teen feet wide, resting upon abutments twenty-five feet apart and
fifteen feet five inches above the tracks. It is painted white, and
there is nothing to obstruct its view from one approaching it on
the railroad from either direction. The only tracks under the
bridge are the main tracks. A track extending from one -main
track to the other starts in a southerly direction at a point 239 feet
southerly of the bridge. There is a side track on the easterly
side of the line, which is connected with the easterly main track
a short distance southerly of the same point. There isa suitable
telltale over the westerly main track ninety-nine feet northerly
of the northerly side of the bridge, and a like telltale over the
easterly main track at the same distance from the south side of
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the bridge. There is mno telltale over the westerly track on
the south side, or over the easterly track on the north side.
The plaintiff did nothing on the first day at this place that spe-
cially directed his attention to these facts. On the trip toward
Boston the second day, the train was divided near the northerly
side of the bridge for the purpose of taking some cars into the
train, that were standing on the side track. Several of the rear
cars were left on the westerly track, some extending under the
bridge. The locomotive with three to five cars attached went to
a point southerly of the cross-over track, backed over that track
on to the easterly main track, went southerly on the latter track
to a point near the southerly end of a string of cars standing on
the side track, and pushed those cars out on to the casterly main
track by placing a stake between the southerly end of the niost
southerly one and the northerly end of the most northerly car
attached to the locomotive, and backing. Suflicient momentum
was thus given to the cars to send them to a point 50 to 150 feet
northerly of the bridge. A part of the cars attached to the loco-
motive were then thrown on to the side track by a flying switeh,
and were left there. The plaintiff assisted about this work and
in doing so passed under the bridge twice, standing on the top
of a freight car, once from north to south on the westerly track
and once in the opposite direction on the easterly track, and
stooped cach time to avoid a collision with the bridge. In a
statement made October 17, 1895, he said: ¢ This bridge was so
low that I had to stoop very low in going down. Ilad I been on
a beef car, I should have got on to another car, or got down
between the cars. I should not feel safe on top of a beef car go-
ing under this bridge, even if I was lying down.” After putting
the cars on the side track, the locometive with one or more cars
attached backed up on the easterly track to get the cars that had
been taken from the side track. The plaintiff walked up, and
when the cars came together made the hitch between them and
gave the engineer the signal to go ahead. e testified that when
he gave the signal he would naturally be looking toward the en-
gineer. He further testified that he did not see the bridge then,
nor when he passed under it. .As the train started he climbed
upon one of the cars between which he had made the hitch, and
while walking toward the rear end was hit by the bridge and
injured. All this took place near one o’clock in the afternoon
of a sunshiny day.

The only fault the plaintiff attributes to the defendants is the
omission to maintain a telltale over the easterly track on the
northerly side of the bridge; and the question is whether his
injury can be fairly assigned to that circumstance. e had ac-
quired knowledge of the existence of the bridge and of its danger-
ous character within a few minutes of the time he was hit by it.
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In the words of his counsel, ¢ So far as the bridge itself was con-
cerned, he was ignorant of no fact matérial to his safety.” He
had learned from his previous experience the danger incident to
the service of a brakeman from such a structure. When he
climbed upon the car he knew that he was near the bridge. IHe
testified on direct examination that the head end of this string
of cars was a couple of cars’ lengths above the bridge; and upon
cross-examination, that it was two or three cars’ lengths above —
* as much as fifty feet and he counldn’t say whether as much as six-
ty feet. He had passed under the bridge a moment before. It
was a large, white structure that stood out prominently above
the road. A person passing under it or facing it could not fail
to see it unless he closed his eyes. Assuming that the plaintiff
supposed there was a telltale over the easterly track on the north
side of the bridge, he must have known that it would furnish him
no protection if he was between it and the bridge. Ie ascended
the car so near the place where the telltale would ordinarily be,
that it was his duty to use his eyesight to ascertain whether he
was inside or -outside its location. Hardy v. Railroad, 68 N. H.
528. The duty was more imperative because of the fact that he
was “ learning the road,” and this was his first experience at that
place. If he had been familiar with the surrounding objects, he
might have learned of his position in relation to the bridge from
them ; but as it was, he was obliged to rely upon seeing the tell-
tale or the bridge for this purpose. IHis attention was not di-
verted by the sudden interposition of any unforeseen oceurrence
or condition. He was performing a service with which he was
familiar, in the ordinary way. The fact that he was working on
a road with which he had no acquaintance would naturally ex-
cite mental alertness. If he had looked for a telltale, he would
necessarily have learned that there was none. It follows that if,
in fact, he did not know that there was none, it was because he did
not do his duty. As was said in Goldthwait v. Railway, 160
Mass. 554, <« If it be assumed in favor of the plaintiff that he had
no actual knowledge of the danger, yet its character and the cir-
cumstances bearing upon the question were, upon the undis-
puted evidence, such as to show that he ought to have known
and appreciated it.” See, also, Bell v. Railroad, 168 Mass. 443.

The only conclusion fairly deducible from the facts is that the
plaintiff’s injury was due to a peril incident to his service of
which, it must be presumed under the circumstances, he was
informed, namely : The peril incident .to being upon the top of
freight cars about to pass under a low bridge not guarded by a
telltale.

Hxception overruled.

Parsons, J., did not sit: the others concurred.




