
NASHUA STREETN. PETITION OF RAILWAY. 275H.]

Hillsborough,
Dec., 1897.

Railway.StreetPetition of the Nashua

1895, 27) for the of(Laws providingThe statute c. creation street railway
doescorporations not vest with the court the determination of ques-the

requirestion the the of apublic extension street rail-goodwhether
route, limits,particularway upon bya within its authorized a com-

ispany incorporated by legislature, amendatorythe and not of out-
forstanding provide layingcharters which the out of such railways by

named therein.tribunals

under aPetition, 27, 1895,Laws for determin-chapter
ation of the whether the thequestion public good requires

anof extension of the in Nashuabuilding petitioner’s railway
from its terminus on Main on thatstreet,present southerly
street and the Lowell to the line.road Massachusetts The peti-
tioner an thewas act of 14,incorporated by legislature August

1885,1885 c. and-(Laws 192); was toempowered construct,
and use a over ofmaintain, such therailway streets, highways,

“and lands in Nashua as be themay necessary to accommodate
andtravel on the and as saidpublic transportation same, gran-

tees at firsttheir and from totime time thereafter shallmeeting
The amendments adetermine.” of the charter are theofpart

case.

French,B. for theGeorge petitioner.

CharlesJ. Hamblett, for landowners.

Smith,Isaac W. leave of for theby court, Portsmouth Horse
Railroad and the ExeterCompany Street Railway Company.

Frink,John S. H. Colvin and Frank S. leaveStreeter, byPage,
court, for theof Portsmouth & Railroad,Hover the &Boston

Railroad,Maine and Prank Jones.

Chase, J. five or more of lawfulAny persons associateage may
an in to atogether by form foragreement writing corporation
onthe of business,lawfulcarrying with certainany exceptions,

iswhich the construction andamong maintenance of railroads.
S.,P. c. s. 1.147, become a forcecorporation of theirThey by

acts inown the it to bemaking recorded,agreement, causing
and the lb.,charter s.required fee. 4. The law assumespaying
that there is for all thispublic of kind thatnecessity corporations

see fit to form.people
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To create a andtbe construction maintenanceforcorporation
a steam mustrailroad,of more beor persons partiestwenty-five
theto and must a decision of the courtobtainagreement, they

S.,that the P. c. 156,the railroad.public requiresgood proposed
ss. In the this1-18. of charters for purpose,specialgranting
the of is determined thequestion necessity by legislature,public

as this is referredlaw,but in a it is to theimpracticable general
one,The acourt. is a fundamental without favorablequestion

determination cannot be formed. Theof which the corporation
ofroute the need describedrailroad not beproposed particularly

in the itsIt is sufficient to set forth its termini,agreement.
as names the townsas and the of andbe,length nearly may

extend, s. 2.lb.,counties will Theor into which itthrough
ex-of routes in charters is also Fordescription special general.

218, 232,see 193, 214, 227, 229, 244,Laws cc. 250.amples, 1883,
in allHence, cases laid out after thethe road must be corpora-

has been the iscreated;tion and for providedprocedure purpose
is aof the The out sub-158 Public Statutes.by chapter laying

matter in usethat arises after the of thesidiary incorporation,
franchise.corporate

The same is the ofmethod for formation corporationsadopted
for the and maintenance of street with theconstruction railways,

mustmodification that the of the berailwayroute proposed spe-
set forth in the and thecifically court,the to petitionerspetition

a amust obtain decision that the torequires railwaypublic good
built 1895, 27,be that route. Laws c. s. 3.upon Consequently,

the the the of its isformation of routeupon corporation railway
fixed of theor laid out. The decision fundamentaldefinitely

aof the includes deci-forquestion public necessity corporation
thesion of to the out of thesubsidiary question layingrelating

road. The left undetermined is the location of theonly matter
tracks within in thethe limits of the route.specifiedhighways
In charters thethe routes of proposedspecially railwaysgranted

3030,1864, 1;are more s. 1870,or less indefinite. Laws c. c. 61,
86,1; 1; 1;c. s.1871, 1878, 118, 1; 1881, 251,s. c. s. 1883,s. e.

1; 1; 1; 1;c. s. c. s. c. c. s.255, 1885, 192, 1887, 211, lb., 219,s.
271, lb., 1;c. 5.lb., 1; 274, 1; lb., 218,c. s. e. s. e. s.1889, 178,

1; 1891, 1;lb., 241, 249,c. s. c. s. c.1; 293, 1; 1893, lb., 250,s. c.
1; lb., is a fair274,s. c. s. 1. The charterpetitioner’s sample.

“ maintain,It to the andconstruct,togrants petitioner, power
over,use a and such of the streets,. . .railway uponalong,

...and lands in the of Nashua ascity mayhighways, bridges,
be travel andto accommodate thenecessary public transporta-
tion on the and as said at their first andsame, grantees meeting

In these ascases,from time to time thereafter shall determine.”
in the case it was thatof steam railroad corporations, necessary
means the routes definiteshould be for (Con-provided making
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cord Horse Railroad,v. 65 and in all the chartersN. H. so30);
the three last it is that the roads shallexcept granted, provided

be laid out the selectmen in whichof the towns areby they
located, in like manner as are laid out. In one of thehighways
three the consent thecases, of railroad commissionersexcepted
to the location must obtained in to such out,be addition laying
and in the other cases thetwo is authorized to makecorporation
the location after the consent of the railroad commis­obtaining

thereto,sioners without the intervention the selectmenof or any
other tribunal. The charters also that the selectmenprovide
shall locate tracks thethe within limits. Thehighway rights
and of these are more or com­privileges corporations general

than of theprehensive those. formed undercorporations general
law. The submitted to the selectmen or railroad com­questions

arisemissioners when the to define theircorporations attempt
are in character,rights. not fundamental.They subsidiary

The before the isquestion court whether the thelegislature, by
act 1895,of to amend all charters,intended sub-outstanding by

the court for the asselectmen the tribunal to decidestituting
this It has aquestion. been seen thatsubsidiary already partic-
ular is to the court in the of railroadduty formationassigned

steam andcorporations law,under the(both street) general
the of thenamely, fundamentallegislative duty determining
whether thequestion thepublic Norequiresgood corporation.

other was the into court the formation of steamduty assigned
railroad The of the incorporations. performance duty respect
to street railway out the route ofcorporations laysnecessarily
the because of the definitenessproposed in therailway required
course of the The anout is incident thetoproceedings. laying
determination of the fundamental question.

It is not in the inact, so that the courtprovided words,many
shall out ofthe roadslay Thecorporations.existing allegation
that thesuch was intent of the is basedlegislature uponwholly
a clause contained inparenthetical section 5. The section relates
to the location of within the limits afterrailways theyhighway

“have beeu laid out. Its first sentence that . .provides all..
street of a oranyrailways occupying portion public highway
street thereon,”shall be located aetc.,— that toimplying right

ofsome the or street has beenoccupy portion highway already
The is in the case ofacquired. acquired voluntary corpo-right

rations the fact of and in the case of cor-by otherincorporation,
the inporations, out accordance with their charters.by laying

The next thesentence of section that andthe mayorprovides
“aldermen or asselectmen,the the case thebe, after deter-may

asmination, herein that the theprovided, public good requires”of the on the routebuilding proposed railway proposed (the
to),clause referred make and thelocation,themay prescribes
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“If the as herein hadfor so words provided”procedure doing.
the clause would have no in theomitted, weight supportingbeen

A thethose who favor the out ofof petition. layingallegation
then the terms of theselectmen would answerroute byproposed

itand as a out the court. Butas byclause literally fully laying
these an intent that the outthat words disclose layingis alleged

referreddone the court. Thein all cases shall be by provisions
and relate the form-3,are contained in 'section tothemto by

and authorization.of thenew the buildingation of corporations
haveand branches Theyextensions by corporations.of existing

the authorized roadswhatever to the out ofno application laying
it thechartered But is thatof corporations.specially argued

section 3 foris to the or tribunalreference agency appointed by
Theand to the itself.such not questionquestions,determining

its when it is considered that the dutyloses force onlyargument
the fundamentalthe court is to determinethere imposed upon

is a new cor-whether there forpublic necessity formingquestion
that,an andone,additional franchises to oldor grantingporation

the road is accom-the the out ofin duty,performing laying
that thevirtue of theincidentally requirementonly byplished

3,In section twothe shall beof railwayroute proposed definite.
thetheare stated: Whether requirespublic goodquestions (1)

to beand whether it the railwayrailway, (2) requiresproposed
thestated inthe route. Theproposed single questionbuilt upon

“ thethe ofwhether theclause, requirespublic good building
the substanceroute,”on the includesrailway proposedproposed
the clause byIf the toof the two construction givenquestions.

charteredof athe were road speciallyadopted,-thepetitioner
a deter-located until after favorablecould not becorporation

thesesecond,the well as the ofthe court of asfirst,mination by
was decided theBut that by legislaturequestionquestions.

assertsand nocharter was onewhen the corporation’s granted,
decision.intended anotherthe to requirethat legislature

insameáre thethat the in both sectionsThe fact questions
thetotois evidence that were applysubstance they designed

werein section 3the cases in mindsame cases. All thatagree
old cor-ofnew and thethe of authorizingforming corporations

theword ofand branches.to extensions Everybuildporations
in itslimitedclause isits usual if theclause is significancegiven

with othercases, provis-the same and no conflicttoapplication
inthe orderis toact is Its office specifyof the produced.ions

the midstit is inare The fact thatwhich’the to be taken.steps
has some weighttoof relating, corporations generallyprovisions

ofview; but there would be incongruitythisagainst greater
theofif advanced in behalfand connection the viewposition

theThe thatwas correct. legislaturepetitioner improbability
connec-in suchwould use such obscure incongruouslanguage,
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extentmore charters to theoramendtion, suggested,to twenty
taken.that of the view abovethanmuchis greater

theascharter, gave corpo­originally granted,The petitioner’s
Itin Nashua -wasbuild a street railway only.the toration right

the build inthe toin corporation right1887 byamended giving
made for out the newwasalso, but no layingprovisionHudson

26,It amended,was1887, again FebruaryLaws c. 281.road.
to towardthe Hudson highways1895, leadingrightby limiting

inand that theand Dracnt, providing railwaybyTyngsborough
the in likethe selectmen of townbe laid outHudson should by

c. The time1895,laid out. Laws 189.as aremanner highways
the acttake effect was not but bythis act should specified,wThen

that it should take effect on1895, it was26, providedof March
This was thirteen after theLaws c. 244.1895, daysthat day.

Ifthe laws of that session. theof legis­of 27chapterpassage
thatthis the railwayslature had intended toby chapter provide

created, laidhowever bewhenever and shouldof all corporations,
have occasion for thecourt,the there would been no spe­out by

inthefor the out of railwaycial petitioner’sprovision laying
evidence,is direct of muchHudson. This weight, tending

Laws27,the did not intend,show that by chapterto legislature
in the1895, to amend the charters of corporations par­existing

ticulars alleged.
Petition,in KeeneElectric N. H.RailwayIt held 68Company'swas

in thischarter of that was not amendedthat the434, company
a furtherthe law under consideration. Hpourespect by general

is affirmed and fol­of the the decisionconsideration question,
lowed.

Petition dismissed.
All concurred.

Hillsborough,
Dec., 1897.

Hillsborough.Henniker andBeard, v.Ap't,

permitthe at to appel­It is the discretion of court the trial term anwithin
highway proceeding- petition bylant in a to amend the out anstriking
of thegrievance by laying prayeraverment out and the corresponding for

reversal.

a from of a.Appeal, landowner, the outby highway.laying
The that the theispetition plaintiff byalleges layingaggrieved
out and the assessment of that theand lay-by praysdamages,

or, thereof,out be in that dam-reversed, defaultmaying just
awarded to her. answer admitsbe The defendants’ages may


