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Hillsborough,
Dec., 1897.

Deschenes, &v. Concord Montreal Railroad.Adm’r,

In an action a railroad toagainst company injuriesfor a brake-freight
byman reason of a guard,defective it isbridge 'uponincumbent the

presenttoplaintiff evidence from the ofwhich existence the defect al-
leged and the fact it the cause ofthat was the injury complained of

andmay properly be found.reasonably
uponIf all the evidence it clearis that reasonable men cannot differ in

questions undetermined,the thatconclusion the at issue are the finding
against party proof.must be the thesustaining burden of

action for negligenceAn cannot be maintained thewhen evidence fails to
an open,disclose connection injuryvisible between the and the negli-

gence alleged, provedand the facts are equallywhen consistent awith
theory of dischargethe accident that would the defendants as onewith
that would them.charge

the administrator of LouisCase, by J. who isLarivee, alleged
to have been killed 18, at the overheadSeptember 1894, bridge
at Robinson’s on the Concord Railroad. Larivee inFerry was
tbe of tbe railroad as a brakeman on aemploy andtrain,freight
was not old at thequite years time of his death.twenty He bad
worked for the railroad about three in tbemonths fall 1893,of
and for about two weeks of hadthat time been a brake-freight
man. He left the inroad November, 1893, and returned to work

June,in and was1894, as aagain brakemanemployed freight
until the of the accident.day From until his death he wasJuly

p.brakeman on a train which left Concord at 7.30 o’clock m.
and arrived at Nashua at 10.30, and on a train which left Nashua

3.30 o’clock and at.at a. m. arrived Concord at 6.30. Robin-
son’s overhead is about sixFerry miles south ofbridge Con-
cord and three miles north of Hooksett, and Larivee’s train

there at aboutpassed 5.30 o’clock a. m. Thegoing up bridge
is seventeen feet and six inches above tbe track. There is a

or telltale one hundred and feet southbridge guard thirty-five
of the From the ofbottom the telltale tobridge. wires the

beneath,track the distance is seventeen andfeet three inches.
There were thirteen wires in a distance of inches,ninety-eight

to be distant and andabout one sixthsupposed equally eight
inches The wires were feet andabout four wereapart. long

from an arm feet and an inch theabovesuspended twenty-one
Larivee was feet andrail. five five inches afour or tall. On

car he would tohave on an car he wouldhigh ordinarystoop;
theunder lie waspass bridge safely. the head brakeman and
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work the thewhen not at on cars. At timetheon enginerode
train which left Nashua for atthe Concordaccident,theof

had cars different and thekinds,A. M. offifty-sixo’clock3.30
Larivee was seen on of the train aftertopwasweather foggy.

did come forward toHooksett, 'but he not the engine.passing
The reararrived at Concord about six o’clock. brake-trainThe
carswent forward on of the and foundtrainon' the topman

aon his back on seven torefrigerator car,dead,Larivee lying
end This carthe head of the train. was twelvecars fromten

a half inches His hat was andnine and high.and gonefeet
the side of the about one hundred feettrack,found bywas

aThere was wound on his forehead, onof thenorth bridge.
the three and oneover left about half inchesside, eye,leftthe

have madeto been bywhich appeared somethinglong, striking
of the train was from twelve to fifteenThe speedhard.pretty

At close of the evidence a that athe motionmiles an hour.
for the defendants was andordered denied,verdict be they

for theVerdict plaintiff.excepted.

Peaslee,and theBrown for■Burnham, Drury plain-Warren $<f*
tiff.

for theStreeter,and Hank defendants.H. Burns S.Charles

awhile asintestate,J. TheParsons, plaintiff’s employed
defendants,the was killed collision withbybrakeman byfreight

that theIt is not contended frombridge. dangeran overhead
to not assumed thewas unknown or deceased.bythe bridge

theis that telltale or the wasbridgeclaim guard protectingThe
and the theinsufficient, that evidenceuponanddefective danger

and defective combinedthe low guardby bridge mightpresented
andbe unknown to him not ascertain-the tofound by jurybe

Railroad,care. v. 68 N. H. 523.Hardyable by ordinary
the of Larivee’s whichquestion knowledge, uponUnderlying

claims, v. that the caseRailroad,under wasHardythe plaintiff
is'the thesubmitted to jury, questionpreliminaryproperly

in the fora defect the occasioned unlessinjury;whether guard
thethat the defective caused Lar-guard injury,it is established

want of of such defect is imma-orivee’s knowledgeknowledge
that adenial of the defendants’ motion verdict beTheterial.

be unless evidence wasthem sustainedfor cannot pre-ordered
the could and reasonablywhich comejury properlysented upon

that the was andconclusions, defective,guardto two bridge(1)
theresulted from defective with-that Larivee’s injury guard(2)

hison part.out fault
theis that was defective because theThe first claim guard

the of thethree inches below levelextended onlywires bridge.
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as inwe said Hardy Railroad,The office of the v.bridge guard,
“was the the senses oftrainmen,to andsupra, notify by sight

awere to which wouldthat aboutthey pass bridge hitfeeling,
Tounless their ...them thethey position.changed accomplish

in the should be some device willview, that hitobject guard
the isthe head above thesome of whenbody ofportion plane

under not for the ofthe surface of the bridge, purpose furnishing
thea to ofwhich the but for theposition body,gauge by adjust

ofof attention to the in andproximitypurpose calling danger
wiresIn case the didabove that that extendnotplane.” guard
thesix inches as as the timbers ofwithin low whichbridge by

evidencewas This fact furnished forHardy injured. competent
the ofthe consideration of the theupon questionjury sufficiency

“in thethe as was said theFor,of opinion,guard. jury might
find that ends the wires should be as atthe lower of low, least,
as the of thelevel of the under surface sotimbers, thatbridge

would whenever ofthey theany portion wasgive warning body
above that athat level.” It be findalso that inmay jury might

the wiresorder to constitute a sufficient should extendguard
linebelow the to their withsufficiently danger give by impact

the of thesubstantial Butbody warning approaching danger.
no reason andfrom ordinary experience sucharising knowledge
as the -would is to us should ex-jury possess suggested why they
tend a three as infarther, inches,or of this isdrop case,why not

There no evidence and thereamply sufficient. was is no sugges-
tion of beuseful subservedtopurpose byany requiring warning

a theof nor brakeman should inter-non-existing why bedanger,
in forced intorupted work,his or other anpossibly peril by

ato useless and to avoid aattempt obey whichwarning danger
did not him. It is manifest thethreaten that blow afrom sus-

awire the face or of brakemanpersonpended upon itstriking
at the miles an hourof not tospeed beeighteen inflictedought
without cause.

It is that Larivee as heprobably stooped wassuggested passing
under the and was If,so not notified. under theguard passing
wires, notice,he and wasreceived no injured by himselfplacing

'within the of between the and theplane danger guard bridge,
this was which whatever thesomething might happen ofdrop

wires,the and was a risk incident toguard the service. Hardy
v. isRailroad, It also claimedp. 537. that thesupra, wasguard
insufficient werebecause the wires too far apart. From the

inarm, a of inches, werespace ninety-eight suspended thirteen
wires, from one to one anof inchquarter ineighth diameter,
supiposedto be distances ifequal theapart, making, supposition
were correct, the distance between the centers of the wires eight
and one andinches,sixth the actual between thespace wires
one anto one of incheighth less, or aquarter fraction under
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found,a stiff hatLarivee was whichinches. waswearingeight
about feetone hundred north of thethe trackbeside bridge.

isthe andbefore said to havejury,hat was meas-The produced
halfand one inches. theless than facts statedeight Uponured

case, it is clear that Larivee Could not havereservedin the passed
of his within theany portionwith zone ofpersonthe guard

from the His hat,without warning guard.danger, measuring
haveinches, could not the thanlesspassed throughover eight

the wiresbetween without struck byspace beingeight-inch
has called to theattention been of a wit-Our testimonythem.

notes,the inas substance thatbyshown stenographer’sness,
were bent while werethe wires someslightly,of straight;some

the wires affectedof thethat the betweenbending spacesand
an anfrom half inch to inch theabout middlesomewherethem

that the hadIt traintrack. slowed at Hook-appeared uptheof
workmen,the to take onmiles below somethree bridge,sett,

seenwas then to hisLarivee and stand-dutyand that attending
a carscar about back from thethirty-oneing upon engine.

hadhe sometimesHooksett come forward to theAfter leaving
reached Concord,the train Larivee wasWhen foundengine.

hishis with head toward south,back the on andondead, lying
board a sevencar,the of to ten carsof backrunninglengthwise

aThere was cut on the left side of his fore-thefrom engine.
the lefta little above eye.head

evidence, is theit on of thepartthis suggested plaintiffHpon
infer that Larivee was forwardwalkingthethat jury might

wasthat there a nine-inchthe between twospacetoward engine;
thewires about the middle of thattrack; Lariveetheof guard

thewalked, so that wires did not strike hisas he guardstooped
shoulders; he was in such a his hatthat thatposition passed

heand was not notified them inthe wires by anyguardthrough
and in received thethe bridge, consequenceof approachingway

the defendants’ constructionreason of of thenegligentbyinjury
the merestThis is conjecture.guard.

incase defective oneis fatally respect equallyThe plaintiff’s
for him to establish asand as evidencebynecessaryimportant

and his dueown care. The law doesdefendants’ negligencethe
an fromof the tothe burden injury suffering partynot transfer

the of withoutpaymentanother by compelling damages, proof
action. for the law’s inter-Legalcause sucha for groundof

innocence of fault and de-the theplaintiff’sinvolvesvention
inthe mere of the defend-but prooffendant’s negligenceguilt;

anhim to unless thenot compel recompense injuryant does
It is nofrom such thatelementaryresulted negligence.injury

an act of themaintained unlesscan be upon negligenceaction
the cause the The defend-has been ofof damage.breach duty

an accident not makedoesant’s of negligence precedingguilt
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accidentthe from the unlessfor suchinjury resultinghim liable
the of which thewas defendantoccasioned by negligenceinjury

andof cause effect mustThe connection be es­was guilty.
;& Red. s. 25­ Blacktablished. 1 Shearm. Acc.Neg. (4th ed.),

;v. Vt. 158­ State; Railroad,Lester 7 v. 52 N. H.Rittsford,Cas. 3­
495; Railroad,N. H.528; Brown,Hall v. 54 v. N. H.Edgerly 67­

wasdefendant’s theWhether the negligence312. proximate
in ais ofcause of the fact forinjury general questionplaintiff’s

342;v. N. H. v.Railroad, 66 GilmanBoothby Noyes,the jury.
N, 88;H.627; Lancaster, etc.,v. N. Milwaukee,H. Stark 5757

469, isIf there substantial evi­v. 94 U. S. 474. anyCo. Kellogg,
are to decide the balance ofdence, the upon probabilities.jury

what orare to determine amount ofThey weight competent
or insufficient to convince theirevidence is sufficient minds and

Felchdetermine the between the v.parties. Railroad,dispute
554,H.323; Fuller v. 29 N.318, Rounceville, 563,N. H.66 564.

the to determine theBut this does not authorize jury question
without If there be no substantial ifevidence,—evidence. upon

it is that reasonable menall the evidence clear differcannot
isin the undeterminedthe conclusion that the evi­question by

the must be thethen thedence, finding against party sustaining
burden of proof.

In there is no evidencecase,the thepresent connecting negli-
the defendants with'the death of Larivee.gence charged against

The of cause and effect is Thatrelation his death waswanting.
incaused contact with the was not Itby bridge controversy.

its andbe the notified him theduty ofmay performedguard
he because,and was notinjuredapproaching bridge, making

thesufficient allowance for extra of the car whichheight upon
the which thehe was wound hispostureriding, stooping upon

It,head he when hit was too erectshows foroccupied safety.
andbe that he under the received hismay passed guard injury

from a in between the and thepositionslight change guard
It is thatpossible,bridge. perhaps though highly improbable,

he in mannerthe wires the claimed and received nopassed
the senseeither from of or andsight touch, hence waswarning

That Larivee’s head and hat should ainjured. pass through
wires,so near its size between the at a ofspace hanging speed

fifteen an hour,to miles without his attention in someeighteen
which,attracted the wires it must beway by assumed, hebeing

was warn himto of the andrelying upon bridge consequently
was at a time -when he was noexpecting, uponengaged duty

“which his attention, would not seem to be a naturaloccupied
and of the situation asprobable consequence Gilmanproved.”

Noyes, 627,v. N.57 H. 629-631.
But the cannot recover without that the acci-plaintiff proof

dent in this manner. There was no directhappened evidence
VOL. nxix. 20
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make it more that theto accident asprobabletending happened
farthe claims. So as the issues of Larivee’s due careplaintiff

forand defendants’ thethe whichresponsibility injury, upon
him,was with thethe burden plaintiff* depended solely upon

“evidence. It is notcircumstantial to thatshow theenough
was and that thedefendant was free fromnegligent plaintiff
but is also to theit show thatnecessary negligencenegligence,

thecaused for whichof the defendant isinjury recovery sought.
The must be connected with the naturalinjury bynegligence

as cause isand connectedsequence, with effect.uninterrupted
is essential,evidence not theWhile direct circumstances must

inferenceas to the that thebe such con­fairly permit negligent
contributed so theact to that with­proximatelydition or injury

accidentthe would not have Fitz­happened.”out its agency
“263,N. Y. The lawRailroad, 154 evidencev. 266. ofgerald

thean visible connection between andopen, principalrequires
them,facts and the deductions from and does notevidentiary

madeto be on inferences. Uniteda decision groundlesspermit
283, 284; Ev.Ross, 281,92 S. BestU.States v. (Chamberlayne’s),‘down the rule In thethus: first asplace,s. 90. Starkie lays

is'theof indirect evidence establishment offoundationthe very
which the isfacts from inference to be made,more soughtone or

that the latter establishedshould be directbythe law requires
the in issue.’if were facts Stark Ev.evidence, veryas 80.”they

H. 580,N. do not thatBoardman, 63 581. “We questionv.Cole
to the inbe allowed existence of a factpresumea mayjury

existence other facts which havefrom the of beencasessome
must anthe fact have immediate con­But presumedproved.

to established fact from it isrelation the whichwith ornection
aA which make is notmayjuryinferred. ... presumption

not, therefore,and it is aina proof,circumstance legitimate
v. Co.,a Insurance 100forfoundation presumption.” Manning

“ fact is the claimedWhen the that698.693, 697,S. damagesU.
one of two for one ofcauses,were occasioned byactionin an

is and for the other which itdefendant ofresponsiblethewhich
fail hismust if evidence does nottheis plaintiffnot responsible,

Andwas the former cause.bythe producedshow that damage
causedif it is as that weretheyfail also justhe must probable

to make outas as the is boundother, plaintiff*thethe oneby
bis Theevidence. must notthe of jurycase preponderanceby

that theand a bare possibilitymere damageleft to conjecture,be
unskillfulness of the defendantandwas thecaused by negligence

661, ;Y.v. 101 N.Railway, Taylor662­is not sufficient.” Searles
Railroad,Hunter Y.209; v. 116 N.202,105 Y.Yonkers,v. N.

615, 624.
it isis clear thereus,the facts beforethese rules toApplying
thea for couldwhich plaintiff*in casenot the proof upon finding
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fundamental thebe made. The fact ofwith reason claimed
is but leftin the not is to inference.proved,defect Aguard

the between themof the wires affecting spaces wouldbending
as as it wouldone much increase thedecrease space adjoining

over the middle the trackWhether of there wasexactlyspace.
ifunknown,a a wire is it is clear that theor spacespace though

the arm the wires extended eachoccupied by equally uponupon
of the center wire the thirteen would be overtrack,side the of

where wasthe center of the board Larivee found.running
most favorable view of the evidence thethe forUpon plaintiff,

thecase about the middle of track there was athe is that space
throughbetween the wires which Larivee’s hatguard might

and ithave one which could notpossibly slipped through by
have without struck. thisany possibility passed being Upon

was theevidence, board,that Larivee upon runningassuming
it is that it was for him toequally probable impossible thepass

with of his within three inches of theguard any portion person
of aswithout it is thatplane danger receiving possiblewarning,

he could such iswithout There no visiblepass warning. open,
connection the and thebetween Theinjury alleged.negligence

received;whole case rests the and as suchupon injury injury
have resulted in of the of themay orspite warning guard,
a service,from risk incident to the whether the wereguard

sufficient fact ofotherwise,or the mere does not establishinjury
the defendants’ therefor. The facts areresponsibility proved

consistent with a theequally of accident whichtheory would
withthe defendants as one would ;that themdischarge charge

and in the absence of some evidence as the afact,to judicial
trial does annot substitute unfounded or for theconjectureguess

which the lawlegal proof Murphy Railroad,v.requires. 167
64;Mass. v. 402;Dewhirst Mass.Railroad, 167 Kennesonv. Cbm­

Mass. v.pany, 1; Railroad,168 Corcoran 507,133 Mass. 509. It
is that the infer Larivee’s exercisesuggested jury ofmight due
care from the instinct of Huntress v.self-preservation. Railroad,

185;N. H.66 v.Lyman Railroad, 66 N. H. 200. suchIf infer­
made,ence were the would not be authorized to infer fromjury

Larivee’s exercise dueof care so that the defendants’presumed
occasioned the Mitchell,v.negligence injury. 35 Pa.Douglass

;St. 440­ authorities, supra.
The case is from Railroad,v.clearly Hardy 68distinguishable

N. H. 523, which has been referred to and is relied to sus­“upon
tain the In that case ofplaintiff’s none the wiresposition. guard
came within six inches as low as the timbers. This factbridge
was established. There was evidence anclearly from eye-wit­
ness to show with some that climbedtending certainty Hardy

the car before theupon and it was certain thatpassing guard;
if in the he the same asguard occupiedpassing whenposition
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construction,its defectivethe fromhe struck the bridge, guard,
accident itselffar as thehave him no notice. Sowould given

infact wasmain of disputein the questionwas controversy,
after theear before orto the passingwhether onHardy got

“ thesaid that evidence uponand while it was bearingguard;
doubt,”allas to the-and removei'sit not so convincingpositive

differentmen come tothat fair-minded mightconclusion was
thatcase, it is clearthein to it. In presentconclusions regard

that a barewith reason conclude possi-fair-minded-men cannot
to sup-a fact evidence tending equallyasis established bybility

if inherent prob-of notconclusions greater,different equal,port
ability.

theset aside : judgmentVerdict for defendants.

thedid sit: others concurred.Clark, notJ.,

Cheshire,
Dec., 1897.

Morse v. Wheeler.

Herrick v. Same.

yacated and dur-appeal;of a anby byout selectmen islaying highwayThe
thereof, to the land-one the is liableing pendency waythe who travels

trespass.action ofin anowner

clausum. Facts found a The de-Trespass, referee.guare by
a laidfor which was out thefendant highway bypetitioned

lands of the theover From out eachplaintiffs.selectmen laying
inThe of each ease con-appealed. trespass complainedplaintiff'
theand the ofwaysisted in opening traveling during pendency

which, the beforeat the commission-countythe appeal hearing
abandoned. The court ordered on thewasers, reportjudgment

the defendantandfor the excepted.plaintiffs,

for theFaulkner,JBatchelder plaintiffs.f

H. theWoodward,Blake and Don for defendant.Hiram

ofC. The out a theCarpenter, J. select­highway bylaying
2,S., c.an P. ss.68, 8;vacated Wallaceappeal.men is v.by

220, 221; Beattie,H. Stalbird216, v. 36 N. H.25 N.Brown, 455,


