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construction,its defectivethe fromhe struck the bridge, guard,
accident itselffar as thehave him no notice. Sowould given

infact wasmain of disputein the questionwas controversy,
after theear before orto the passingwhether onHardy got

“ thesaid that evidence uponand while it was bearingguard;
doubt,”allas to the-and removei'sit not so convincingpositive

differentmen come tothat fair-minded mightconclusion was
thatcase, it is clearthein to it. In presentconclusions regard

that a barewith reason conclude possi-fair-minded-men cannot
to sup-a fact evidence tending equallyasis established bybility

if inherent prob-of notconclusions greater,different equal,port
ability.

theset aside : judgmentVerdict for defendants.

thedid sit: others concurred.Clark, notJ.,

Cheshire,
Dec., 1897.

Morse v. Wheeler.

Herrick v. Same.

yacated and dur-appeal;of a anby byout selectmen islaying highwayThe
thereof, to the land-one the is liableing pendency waythe who travels

trespass.action ofin anowner

clausum. Facts found a The de-Trespass, referee.guare by
a laidfor which was out thefendant highway bypetitioned

lands of the theover From out eachplaintiffs.selectmen laying
inThe of each ease con-appealed. trespass complainedplaintiff'
theand the ofwaysisted in opening traveling during pendency

which, the beforeat the commission-countythe appeal hearing
abandoned. The court ordered on thewasers, reportjudgment

the defendantandfor the excepted.plaintiffs,

for theFaulkner,JBatchelder plaintiffs.f

H. theWoodward,Blake and Don for defendant.Hiram

ofC. The out a theCarpenter, J. select­highway bylaying
2,S., c.an P. ss.68, 8;vacated Wallaceappeal.men is v.by

220, 221; Beattie,H. Stalbird216, v. 36 N. H.25 N.Brown, 455,



293N. v. KINGSLEY.STARKEYH.]

If the in cases make thelaw were it someotherwise,456. might
and inlandowner;of useless to the allright appeal practically

cases where the road townsestablished, compelis not mightfinally
and otherto to the landowner expenses,pay perhapsdamages
to thewithout benefitany corresponding public.

Exception overruled.

did theParsons, not sit: others concurred.J.,

Cheshire,
1897.Dec.,

Starkey Kingsley.v.

deceased,of personA decree distribution of estate of a by pro-the made the
interested,court publicationbate after allby partiesnotice to conclusively

theestablishes and title of theidentity distributees.
Where distribution has in decree,been made accordance with such an heir

is not named assumpsit againstwho therein cannot maintain the distribu-
tees for the of ofrecovery a share the estate.

case, theIn such can inonly proceed-erroneous decree be a directattacked
ing for its reformation.

Assumpsit. DanielFacts P. ofagreed. Kingsley Springfield,
Massachusetts, died 1886,OctoberHampden county, 23, leaving

a will which was in that and which heduly byproved county,
to the of his trust,executor a estate in togave beportion paid

under certain 3,circumstances to his 1895,heirs. theJulylegal
circumstances and theoccurred executor’s accounthaving having
been the court for thesettled, theprobate county, upon peti-
tion of an heir, decreed the balance inthat the executor’s hands
should be distributed in shares the tenequal personsamong
named in the it thatdecree, were entitledtheyappearing
thereto. Notice of the wasthe inhearing upon petition given,

“accordance with the of theorder thecourt, to heirs-at-law,
of kin,next and all inother thepersons estate,”interested by

the a weekcitation once for three successivepublishing weeks
in a and a of it toSpringfield allby copynewspaper mailing
who were known. anThe claims heir andplaintiff to be en-
titled to the same the fund theshare of as each of other heirs.
She resided in and hadConnecticut of theno will orknowledge

of theany thein to thecourtprobateproceedings relating estate
until after the decree distribution made andof had been com-

with.plied theNo of citation to herwas mailedcopy because


