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with the requirement of the statute and in the only way practi-
cable under the circumstances. In contemplation of the law,
she had notice of the pendency of the proceeding, and an oppor-
tunity to appear in it and assert her rights. Although she did
not appear, the decree conclusively binds her in respect to the
matters that were directly in issue in the proceeding. Loring v.
Steineman, 1 Met. 204 ; Parcher v. Bussell, 11 Cush. 107; Crippen
v. Dexter, 18 Gray 830; Pierce v. Prescott, 128 Mass. 140, 142;
MeKim v. Doane, 187 Mass. 195 ; Shores v. Hooper, 153 Mass. 228,
282; Merrifl v. Harris, 26 N. H. 142; Simmons v. Goodell, 63
N. H. 458. ¢ The immediate, direct, and sole purpose of the
judgment was to ascertain and determine who were the persons
entitled to a distributive share.” Pierce v. Prescott, supra, 142,
This could not be done without ascertaining who the testator’s
legal heirs were. The decree established the fact that they were
the ten persons named in it, and that the defendant, being one of
them, was entitled to $2,000 as his share of the fund. Iis title
to that sum is res adjudicata, and the plaintiff cannot attack it in
this action. Van Fleet Col. At., s. 17. If there is any proceed-
ing of which the plaintiff can now avail herself to show that the
decrec is erroneous, it is a direct proceeding for its reformation
instituted before the Massachusetts courts. Metealf v. Glilmore,
59 N. II. 417, 436.
There should be judgment for the defendant.

Case discharged.
ATl concurred.

Cheshire,
Dec., 1897. E

‘WeLLiNeroN, Fix'’r, v. DRUMMER 4 a.

Under a will giving to the testator’s grandson and granddaughter each the
income of a sum of money for life, and in case of the death of either of
them to their children, ‘“unless they leave a widow, in which case she
shall hold the same while she remains a widow,” the surviving husband of
the deceased granddaughter is not entitled to the income.

Birn 1 Equiry, by an executor, for instruction. The will,
eliminating words immaterial to the question, is as follows: I
give to my two grandchildren, Mary A. Stearns and Linn H.
Drummer, the income of $2,000 each for life. ¢1In case of the
death of either of them the same income is to go to their chil-
dren, unless they leave a widow, in which case she shall hold
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the same while she remains his widow, but if they leave no
widow or children, the remaining grandchild is to have the in-
come of the whole principal, and at the decease of both grand-
children, the whole principal is to go to the great-grandchildren
equally.”

Mary died after the testator, leaving no children, but a hus-
band, who claims her portion of the income. Linn is living
without wife or children, and claims the income of the whole
principal.

Leonard Wellington, for the plaintiff.
Charles H. Hersey, for Linn B. Drummer.
Batchelder § Faulkner, for Frank F. Stearns.

WALLACE, J. We have no evidence of the testator’s inten-
tion except the words of his will. Notwithstanding modern
legislation respecting the relations of husband and wife, the
husband is still bound by law to suppert his wife. This obliga-
tion is universally understood, even by the ignorant. The tes-
tator understood 1t. This fact is to be kept in mind in constru-
ing his will. Inartificial and ungrammatical as his language is,
it expresses his purpose that the widow, and the widow only, of
one of his grandchildren take the income ‘ while she remains
a widow.” In the language itself there is nothing indicating
that he intended the widower to take. Any inference that such
was his intention must rest upon pure speculation, because there
was no reason for making such provision for the widower.
There was the best of reasons for providing for the widow. So
long as Linn lived, the support of his wife, if he had one, would
(as the testator understood) be provided for by him. At his
death she would be left without that means of support. But if
she remarried she would be again provided for. Ience the pro-
vision that she should take the income while she remained a
widow and no longer. She takes the income while she has no
means of support, or, to say the least, while her means are di-
minished, and no longer. On the other hand, Mary’s husband
by marrying her took upon him the burden of her support, from
which by her death he would be relieved. If he married again,
a like burden would bé imposed upon him. It is not reasonable
to suppose that the testator intended he should take the income
at the time when he least needed it, while and only while he
remained a widower.

Case discharged.

All concurred.




