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trade is exempt by virtue of the provisions of their charter can-
not be supported. Souhegan Factory v. MecConihe, 7 N, H. 309.

If the plaintiffs can sell groceries on their grounds, exempt
from taxation, what legal principle will prevent them from sell-
ing like goods elsewhere with the same privilege? Would there
be any legal objection if the plaintiffs should purchase one of
the stores in the village of Alton Bay and carry on a grocery
business there? The owner of the other village store might
object to his competitor’s exemption from taxation; but there
could be no legal distinction between a business carried on by
the plaintiffs in the village of Alton Bay and a similar business
conducted on their camp-ground.

In dcademy v. Hxeter, 58 N. H. 806, it was held that a build-
ing used partly as a dormitory and students’ boarding house,
and partly as a public house, is not exempted from taxation,
under a provision that ¢“all lands, tenements, and personal es-
tate that shall be given to the trustees for the use of the acad-
emy shall be and hereby are forever exempted from all taxes
whatsoever.” The court said (p. 807): It will never be as-
sumed that the government intended to release any part of the
property entitled to its protection from the burden incident to
:such protection, and it is the duty of those who assert that claim
to show it in language which can admit of no other conclusion;
and where doubt arises as to the meaning of the language used
which it is claimed confers the exemption, it will be construed
most strongly against those who maintain the exemption.”

The doctrine of these cases does not sustain the abatement of
the tax in this case.

Petition dismissed.
All concurred.

Belknap,
June, 1898,
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7t is no defence to an action for injuries caused by the escape of gas from
a defective pipe, that the owners were not notified of its condition.

In such case the liability of the owners is not dependent upon their knowl-
edge of the defect, but upon their observance of care in maintaining the
pipe in a reasonably safe condition and so using it as not unnecessarily to
injure others.

.A florist whose plants have been injured by escaping gas is not entitled to
recover special damages for injury to his business reputation resulting
from sales of plants which were thought to be unaffected, but proved to
dbe unsound.
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CasE, for negligently permitting the escape of gas whereby
the plants in the plaintiff’s greenhouses were injured and de-
stroyed, and the plaintiff was otherwise injured in his business
as g florist. TFacts found by the court. .

The plaintiff is a florist at Laconia. In March, 1897, he was
damaged by the escape of gas through a break in a pipe located
in the street in front of his premises. The escaping gas per-
meating through the ground entered his houses and killed his
growing plants. The break was due to the improper, careless,
and unskillful manner in which the pipe was laid, and would
have been prevented by the exercise of ordinary care and skill
in laying the pipe. The pipe was laid by the Winnipesaukee
@as and Electric Light Company. This company became insol-
vent and its property came to the hands of an assignee, who, on
March 16, 1897, sold the same to one Aldrich, as trustee for
<ertain persons who had arranged to form a new corporation for
the purpose of purchasing the property of the insolvent com-
pany and carrying on with their plant the business of manufac-
turing and distributing gas.

Articles forming the defendant corporation were drawn, ex-
ecuted, and recorded in the office of the city clerk of Laconia
on March 16, and three days later, in the office of the secretary
of state. After March 16, the new corporation and the persons
interested in forming it had the entire control and management
of the business, and the defendants received all the income and
paid all the expenses from that date. Aldrich conveyed to the
defendants on April 12.

March 18, the plaintiff first noticed trouble with his plants,
the leaves of some of the more delicate, nearest the street,
dropping off. Three or four days later other plants began to be
affected. The plaintiff was unable to discover the cause until,
on March 22, it was thought a smell of gas was detected. Ile
notified the defendants, and on that day one Bledsoe, who was
in charge of their gas works, came to the greenhouse, but failed
to discover any trace of gas. March 28, upon further complaint
by the plaintiff, Bledsoe made another examination and found
that gas was entering the house.

No attempt was made to remedy the trouble until March 25,
when a portion of the pipe in the street was dug up and seme
repairs made. The flow of gas still continued, of which the
defendants were notified, and on March 80, the attempt at re-
pair was renewed, the break found and repaired. By the exer-
cise of due care the defendants could have found and repaired
the break as early, at least, as March 24, the day after the ox-
istence of gas in the plaintiff’s greenhouse was ascertained.
The total damage to the plaintiff’s plants from the gas was $600.
The break in the pipe occurred before the sale to Aldrich, and
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more or less damage was done to the more sensitive plants be-
fore that time. This damage is assessed at $100, leaving the
amount of the direct injury after the sale to Aldrich at $500.

After discovering the gas, the plaintiff attempted to save him-
self by more ventilation, which necessitated burning more coal.
The cost of extra coal burned, $18, is allowed as an additional
item of damage. The plaintiff also claimed special damage to
his business, resulting from the fact that plants sold by him,
which were thought to be unaffected, proved to be weakened by
the exposure to gas and did not grow as they otherwise would,
and that thereby his business reputation was injured. On this
ground $250 is allowed.

The defendants claimed they were liable only for damage
resulting after notice to them and an opportunity to remove the
nuisance. There was no evidence that any of the defendants”
officers or incorporators had knowledge of the negligent con-
struction which caused the break, or any reason to suppose such
break existed or that gas was escaping, until notified on March
22. The damages subsequently accruing were $250. TUnless
chargeable with the original defective construction, or bound in
commencing the operation of the works to know that the pipes
were whole or properly laid, the defendants were guilty of no
negligence until after notice. '

As to the $250 allowed for damage to business reputation, the
defendants claim that the plaintiff ought to have stated to pur-
chasers that the plants might possibly be affected, that he would
not then have suffered such damage, and that as to this item the
plaintiff was therefore guilty of contributory negligence. On
this question it is found that the plaintiff sold the plants in good
faith, reasonably supposing them sound, and that he was not
guilty of contributory negligence. ’

Jewell § Owen, for the plaintiff.
E. 4. ¢ C. B. Hibbard, for the defendants.

Broverrt, J. The defendants’ contention that until notice to
them there was no liability on their part for damage to the plain-
tiff’s plants from gas escaping from a leaky pipe and penetrating
and pervading his greenhouses, cannot be sustained as a matter of
law. It was the use of the pipe for the transmission and distribu-
tion of gas, and not the pipe itself, that constituted the nuisance.
For the mere maintenance of the pipe as such,—it having been
laid before the acquisition of the defendants’ title and not being
a nuisance per se,— they might not be liable without notice ; but
when they acquired title to the pipe they immediately became
chargeable, as its owners and users, with the personal duty or
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obligation cast upon them by the law to keep it in a reasonably
safe condition and so use it as not unnecessarily to injure the
property or endanger the safety of the plaintiff or ethers, and
if they failed to do so, the law properly renders them liable for
the consequences in the same manner and to the same extent as
if they had laid the pipe themseclves. Monroe v. Lumber Co., 68
N. H. 89; Coupland v. Hardingham, 8 Camp. 398; Gray v. Glas
Light Co., 114 Mass. 149, 1568 ; Churchill v. Holt, 127 Mass. 165 ;
Jones v. Williams, 11 M. & W. 176 ; Irvine v. Wood, 51 N.Y.
224 Joyce v. Marting 15 R. 1. 558; Beavers v. Trimmer, 25 N. J.
Law 97; Cool. Torts 612; Wood Nuis., s. 268; 16 Am. & Eng.
Ene. Law 990, 991. .

Nor can the defendants protect themselves from liability for
injury to the plaintiff’s plants until after notice, merely on the
ground that they did not in fact know the pipe was defective or
that gas was escaping from it into his greenhouses. They were
bound to guard against both of these things by exercising the
proper care required under the circumstances; and unless they
did exercise such care, they are responsible for any resulting
injury, irrespective of notice. In other words, the question of
the defendants’ liability is not dependent upon their knowledge
of the pipe’s defective condition or the escaping gas, but upon
the observance or neglect of care by them (Monroe v. Lumber
Co., supra ; Glarland v. Towne, 55 N. . 65, 57; Cool. Torts 570) ;
and as it is found that * there was no evidence that any of the
defendants’ officers or incorporators had knowledge of the neg-
ligent construction which caused the break, or any reason to
suppose that such break existed or that gas was escaping, until
March 22,” and that ¢ unless chargeable with the original de-
fective construction, or bound in commencing the operation of
the works to know that the pipes were whole or properly laid,
the defendants were guilty of no negligence until after notice,”
these findings must be regarded as settling their liability in
respect of care up to that time, and the plaintiff’s recovery
must_be restricted accordingly to the damage subsequently
accruing.

The special damages claimed and allowed for the injury to
the plaintiff’s business reputation, on account of his sales of
damaged plants, were not properly recoverable and must be dis-
allowed as too remote.

There are cases, undoubtedly, where the tort complained of is
of such a nature that the law will not nicely attempt to limis
the amount of reparation, but will extend the line of relief so
as to embrace all the consequences of the wrongdoer’s conduct,
although quite remote from the original transaction; but as a
general rule, it may be said that in cases of tort without special
aggravation, where the conduct of the defendant cannot be
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considered so morally wrong or grossly negligent as to give a
right to exemplary or vindictive damages, the extent of the
ylaintiﬁ‘ ’s remuneration is restricted to such damages as are the
egal and natural consequences of the defendant’s wrongful act.
1 Sedg. Dam. (Tth ed.) 144, and authorities cited. This rule
has been recognized in a multitude of cases; and when applied
to the present case, it renders the injury to the plaintifi’s repu-
tation far too remote for legitimate compensation. The full
damage to the plaintiff’s plants was a proper matter for inquiry,
but the consequence to his reputation resulting from a sale of
the plants to his customers, ¢ reasonably supposing them sound,”’
was obviously beyond the range of such inquiry, and conjectural
merely. It was altogether too shadowy and indirect for legal
consideration, and must be regarded as an unexpected, unnatural,
and accidental consequence of the defendants’ wrong.

The result is, that the plaintiff is entitled to recover the dam-
age to his plants after notice to the defendants of the escaping
gas and subsequent to the time when by the exercise of due
care they could have discovered and repaired the defective pipe,
and also the value of the extra coal burned by him as found by
the trial justice, amounting together to the sum of $2683.

Judgment accordingly.

Parsons, J., did not sit: the others concurred.

Carroll,
June, 1898.

lfgi gg,g, BAaRTLETT ¢ a. v. WoopworTH-Masoxn Co. 4 7.

An agreement among creditors and with their debtor is a sufficient considera-
tion for a promise to accept a percentage.

The delivery of a debtor’s promissory note for a percentage of his indebt-
edness, upon an agreement with creditors that their claims should be so
paid, extinguishes the original debt.

In such case, the debtor’s failure to pay his note when due, in accordanee
with his representation at the time it was given, does not invalidate the
agreement, unless the debtor had a concealed intention not to pay the note
at the time the representation was made.

AssumpsiT. Facts agreed. In 1894, the defendants, being in
failing ecircumstances, offered in settlement eighty per cent of
¢heir indebtedness, payable in notes upon two, four, six, and




