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the writ of certiorari, Whether the plaintiffs should have the
writ in this case depends upon the decision of questions of fact
which cannot be made here. Grand Trunk Railway v. Berlin,
68 N. H. 168.

Case discharged.

All concurred.

Merrimack,
June, 1898.

Frrrows ¢ a. v. FELLOWS.

Hows, Adm’r, ¢ a. v. Frrrows, Adm'r, 4 a.

A conveyance of land by A to B, in consideration of a bond from B con-
ditioned for the support of A during life and the payment of a sum of
money to C after the decease of A, secured by mortgage of the prem-
ises conveyed, does not create an irrevocable trust so that A cannot
afterward release B from the payment unless such frust was in fact
intended.

The acceptance of such bond and mortgage as consideration for such con-
veyance is not sufficient of itself to establish the creation of such a
trust.

Interest paid upon a mortgage debt by a married woman to protect her
homestead right in her husband’s life estate will, upon a bill fo redeem
against her by the owners of the remainder after his death, be appor-
tioned between the parties according to the relative value of the estate
of each.

Ix Equrry. The first suit is a bill praying that a certain mort-
gage, dated April 2, 1883, securing a note for $1,000 payable on
demand, with interest annually, to orace Childs, be declared
null and void, and alleging a tender of the amount due. The
second suit is a bill to foreclose a mortgage of the same prem-
ises, dated March 81, 1870, running from James Fellows to

. Stevens Fellows.

The following findings of fact were made : The plaintiffs in the
first suit are grandchildren of Stevens and Miriam Fellows and
children of James and Jane Fellows. March 81, 1870, the chil-
dren of Stevens and Miriam were James, Susan Hardy (now
Susan Harris), and Betsey Scribner. On that day Stevens and
Miriam conveyed to James real and personal property exceeding
$4,000 in value, and at the same time James executed and deliv-
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ered to Stevens a bond for the support of himself and wife, andl
to ¢ pay as soon as convenient after their decease-to Susan Hardy,
or her heirs, the sum of two hundred dollars, and to Betsey
Scribner, or her heirs, the sum of four hundred dollars,” the
bond being secured by a mortgage of the Foster farm, so called,
in Henniker (the land conveyed by Stevens), duly executed by
James and Jane. The bond and mortgage were recorded im
Merrimack County Regisiry, June 18, 1870; and early in 1871,
Susan and Betsey were informed by their father of the provision
which he had made for them. August 18,1873, James conveyed
the Foster farm to Henry Fellows, who on the same day conveyed:
it to Jane, in whom the title remained until her decease. Miriam
Fellows died October 18, 1871; Stevens Fellows, November 9,
1880; Jane Fellows, July 8, 1885; James Fellows, June 22,
1894. Jane Fellows left a will, executed in 1885, giving to her
husband ¢ all my real estate, situate in Henniker aforesaid, and
also all of my personal property of which I die seized, to have
and to hold for his sole use and benefit during his life, and at his
decease the said real estate and personal property shall be di-
.vided, or so much as may remain thereof, among our children
or heirs, as he may direct.”” James died intestate, He married
Amelia M., August 22, 1886.

April 2, 1888, Jane and James executed to Horace Childs a
mortgage of the Foster farm to secure their note of even date
for $1,000, payable on demand, with interest annually. This
mortgage is now held and owned by Amelia, to whom it was:
assigned by Childs, March 18, 1895, in consideration of the pay-
ment by her to him of $1,060. James being unable to pay the
interest on the mortgage note as it became due, Amelia paid it
from her own funds for the years 1891,1892, 1898, 1894,—in all,
$240. She also lent James $44 in 1890, to repay money bor-
rowed of a third party to pay the interest due on the note in April
of that year. As the owner of the Childs mortgage, she claims.
to recover under it the sum last named and the aforesaid interest
payments; and the question of her right to do so is reserved.
Before Amelia married James he represented to her, and she be-
lieved, that he owned the Foster farm free from incumbrance,.
and she entertained such belief at the time of their intermarriage..
She was first informed of the existence of the Childs mortgage.
some time during the following year by James, who gave her to-
understand that it would be necessary for her protection that the
mortgage should be taken care of by her; and in the same year
she had knowledge that the only interest James had in the farm:
was a life tenancy therein.

The plaintiffs in the first suit claimed, upon facts not material
to the decision, to have made a valid tender, May 4, 1895, of
$1,070 as the amount due on the Childs mortgage, and April 6,
1896, $1,120.83 was paid into court. .
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During the last five or six years of his life James Fellows was
in straitened circumstances and also able to earn but little;
and at his request, Amelia furnished money for his maintenance
to the amount of $163, exclusive of the interest paid on the
‘Childs mortgage, upon his representation that it would be a lien
upon the farm. She now claims it to be such under the clause
in Jane’s will before referred to and quoted. This question is
reserved.

The paper purportmg to be a discharge of so much of the bond
and mortgage as relates to Susan and Betsey reads as follows:

“T, Stevens Fellows, of Hubbardston, county of Worcester,
and commonwealth of Massachusetts, for and in consideration of
reasons satisfactory to myself, do hereby discharge James Fel-
lows, my son, from performing certain obligations contained in
a bond so far as they relate to the payment of any money or lega-
<cles to Susan Hardy or Betsey Scribner. Sald bond is dated
March 81, 1870, and recorded in Merrimack County Records, &ib.
192, fol. 491. 1 also discharge a certain mortgage deed, of the
same date as the above named bond, recorded in said Merrimack
Records, lib. 200, fol. 298, so far as it relates to or may be re-
quired to secure {he payment of said legacies, frecing the said
James Fellows and fully discharging him from all the ‘conditions
of said bond, excepting so far as they relate to the maintenance
of myself and my wife and expenses of burial and the erection
of monuments.

“Srevens Fernows. [Seal]
< Bigned, sealed, and delivered in presence of —
“Gro. W. Davrs.
“WinnisaM BExNEIT.
“ COMMONWEALTH OF MASSACHUSETTS, WORCESTER SS.

¢ Personally appearing before me, the said Stevens Fellows ac-
knowledged the foregoing instrument to be his free act and deed.

¢ Hubbardston, June 17, 1877.

“ WinLiaMm Besxerr, Justice of the Peace.”

This paper was recorded in Merrimack County Registry, No-
vember 12, 1884. The signatures of Stevens Fellows and Geo.
W. Davis are found to be genuine, and those of William Ben-
nett not to be genuine. June 17, 1877, came on Sunday, but it
is found -that the paper was executed on a week day and mis-
dated. The question of the validity of the paper as against
Susan and Betsey is reserved. So far as the decision of this
question is dependent upon the intention and understanding of
Stevens Fellows as a matter of fact, it is found that it was not
his intention to create an executed and irrevocable trust in favor
of Susan and Betsey by the provisions of the bond relating to
them, or to confer upon them any rights to the sums named in
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the bond which could not be revoked by him at any time during
his life, and that his understanding accords with his intention.
This finding as to Stevens Fellows’ intention and understanding
is made upon the fact of the discharge of June 17, 1877, in con-
nection with the testimony of three of the Fellows heirs and of
G. W. Davis, introduced subject to exception, that he stated to-
them prior to the release and several years after the making of
the bond and mortgage, and on various occasions, that it was his
intention to discharge the bond so far as it related to Susan and
Betsey, and release James from the payment to them of the sums
therein named.

In March, 1895, Amelia purchased of Susan and Betsey their
claims, and took an assignment thereof to herself. The amount
paid Susan was $50, and Betsey, $100. There was, in addition,.
a verbal agreement on the part of Amelia to pay them the bal-
ance of the claims when collected, less the expense of collection.
Neither Susan nor Betsey had any knowledge of the alleged dis-
charge until after they sent their claims to New Hampshire for
collection in Awugust, 1894, and neither has ever consented
thereto. Upon these claims James Fellows made a payment to
Betsey of $29.90, February 26, 1884 ; and to Susan of $10, Jan-
uary 10, 1882, and of $50, July 18, 1883. Soon after their
father’s death they called upon James for payment by letter, and
continued to do so up to 1885. From time to time he promised to
pay them and never refused to do so, and in 1881, 1882, and 1883
he stated to others of his creditors that the mortgage on the farm
secured to his two sisters $600, which was a valid claim and lien
thereon. Susan and Betsey used no other means than letters to
enforce payment. It is found as matter of fact that their claims
are not barred by laches through failure to resort to legal pro-
ceedings for their collection during the lifetime of James.

Amelia was in possession and took the income and profits of
the Foster farm in 1895 and 1896. The fair rental value for
those years was $250, or $125 per annum,

The two suits were tried together. Subject to the exception
of Howe, administrator of Stevens Fellows, the plaintiffs in the
first suit were allowed to testify generally. It is found that
Stevens left no estate, that Howe is a nominal party merely, and
that Amelia M. Fellows is the real party.

Sargent, Hollis  Niles and William H. Sawyer, for the plain-
tiffs in the first and the defendants in the second case.

Albin, Martin ¢ Howe, for the defendant in_the first and the
plaintiffs in the second case.

Parsows, J. March 81, 1870, Stevens Fellows and wife con-
veyed to James Fellows, their son, real and personal property
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exceeding $4,000 in valuc, and James executed and delivered
to Stevens a bond for the support of Stevens and wife and to
“pay as soon as convenient after their decease’ to Susan Hardy
and Betsey Scribner, or their heirs, the sum of $600. Susam
and Betsey, the remaining children of Stevens, were informed
of this provision. This bond was secured by a real estate mort-
gage from James and wife to Stevens. Stevens and wife are
both dead, and the material question in the casec is whether a
release of the condition of James’ bond by which he covenanted
to pay the $600 to Betsey and Susan, given James by Stevens
in June, 1877, is valid and effectual against the claim for that
sum now made by the assignee of Betsey and Susan.

The only ground urged against the validity of Stevens’ re-
lease is that by the transaction of March, 1870, a trust was cre--
ated irrevocable by Stevens. If a trust is perfectly created and
nothing is required of the court but to give effect to the trust
as an executed trust, it will be carried into effect, though with-
out consideration. If the settlor, by a clear and explicit decla--
ration duly executed and intended to be final and binding upom
him, makes himself a trustee, courts of equity will enforce the
trust. If the donor or settlor does not propose to make himself
a trustee, the trust is not perfectly created. So an intentiom
merely to make a testamentary disposition cannot be carricd.
into effect unless the instrument evidencing the same is capable
of proof aga will. 1 Per, Tr., ss. 96-98. Where the trust is.
clearly proved, the results which follow therefrom are beyond
question. But whether in a particular case the intention of the
settlor is established, and whether he has effectuated that inten -
tion by parting with all control and dominion over the subjeck
of the trust,— that is, whether the trust is perfectly created,—
arc often questions of great difficulty. Whether the trust is
perfectly created or not is a question of fact in cach case.
1 Per. Tr., 5. 99. These questions have most frequently in re--
cent times arisen in connection with deposits in banks in the-
name of the depositor as trustee for another, or in the name of
another directly. This case is determined by the adjudications
in this court in that class of cases. In determining the relations:
between James and Stevens and Betsey and Susan, the whole-
transaction must be taken together. Considering only the bond.
given by James with the mortgage, if the same were without
consideration it might properly be said that James was the cre--
ator of a voluntary trust, perfectly created, which he could not.
revoke, and which Stevens, as the holder of the legal ftitle, a.
mere naked trustee, could not release. Jones v. Jones, 66 N. 1I..
198. The mortgage is the only portion of the transaction con-
sidered in MecPherson v. Rollins, 107 N. Y. 816, which is cited
as a case exactly in point. But James’ mortgage and bond weres
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upon a valuable consideration moving from Stevens, and he was
‘in no sense the creator of a trust, except as every mortgagor by
the giving of a mortgage creates a trust in the security bound
~for the performance of the condition. He can no more be re-
garded as the creator of the trust than a savings bank which
receives a deposit in the name of A, in trust for C. The obliga-
tions of both rest in contract and they cannot release them-
selves.

The consideration of James’ bond and mortgage was the con-
weyance of real and personal property to him. Stevens’ convey-
ance to James was absolute and contained no declaration of
frast. If it was upon James’ agreement to pay $4,000 to Ste-
vens, or $3,400 to Stevens, or to support him for life and pay $600
#e Betsey and Susan, no trust attached to the land upon failure
-of James to perform his agreement. G. 8., ¢ 121, s. 18; Far-
iwington v. Barr, 86 N. H. 86. Whether a portion of the prop-
-erty was a gift to James or not is immaterial. The agreementto
:support and to pay $600 was the consideration to which both par-
ities assented. The parties understood at the time that the agree-
ament to support was not a sufficient consideration. Stevens re-
quired and James agreed to pay a further counsideration of $600,
Ppayable at the termination of the agreement to support and after
its fulfillment. If the matter rested here, Stevens could at any
“time, upon terms satisfactory to himself, have released James
“from the payment. The question is, whether by accepting from
-James, as part of the consideration, his covenant to pay Betsey
and Susan $600, in place of a note or agreement payable to
thimself, Stevens deprived himself of all power and dominion
over the $600 so that he could not afterward appropriate it to
his own uses. What the reasons were, satisfactory to him, for
awhich he executed the release to James are immaterial. If he
~«eould release him upon payment to him of the $600 or its pres-
-ent worth, he could for a less sum. Having received the amount,
he could give it to James, or could make him a present of a
welease.

If the taking of the bond te him was an appropriation of the
fund owed by James, in trust for Betsey and Susan, Stevens
-was both the creator of the trust and the trustee. If James
~failed to perform according to his mortgage, Stevens upon fore-
-closure would hold the land. If the acceptance of James’ agree-
‘ment created a valid trust which Stevens could not revoke, then
the foreclosure would not revoke it, and the land would stand
"in Stevens’ hands as trustee, charged with the payment of the
$600 at his decease; because if nelther James nor Stevens could
-cancel James’ agreement to pay that sum, the security appropri-
-ated by James for its payment would be held in trust for that
jpurpose, and performance could be enforced by a suit in the
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name of Stevens’ administrator (Holmes v. Fisher, 13 N. H. 1;
Northy v. Northy, 45 N. I 141), or by the appointment of a
trustee if necessary. Perkins v. Ferkins, 60 N. IL. 878. Did Ste-
vens intend a present gift to Betsey and Susan, or a testament-
ary disposition of such of his estate as he understood would
remain at his decease? In order that the money, whether a
deposit in a savings bank or a right to money inthe hands of
another, should pass as a present gift or trust, it must appear
that a gift or trust was intended, and parol evidence is admissi-
ble to prove such intent. Swmith v. Bank, 64 N. 1. 228; Marcy
v. Amazeen, 61 N. H. 181; Towle v. Wood, 60 N. I. 434 ; Bartlett
v. Remington, 59 N. H. 864 ; Blasdel v. Locke, 52 N. H. 238. As
to what constitutes sufficient evidence of an intention to make a

ift or declare a trust, the authorities are not agreed. See 64
N. II. 228, 232; 1 Per. Tr., s. 99. In Martin v. Funk, 75 N. Y.
184, relied upon in support of MePherson v. Rollins, 107 N. Y.
816, before cited, it was held that the mere deposit in the name
of the depositor in trust for another constituted an effectual
trust. In Beaver v. Beaver, 117 N. Y. 421, in commenting upon
Martin v. Funk, it is said: ¢ The court applied the doctrine that
the owner of a fund may, by an unequivocal declaration of trust,
impress it with a trust character, and thereby convert his abso-
lute legal title into a title as trustee for the person in whose
favor the trust is declared. . .. To constitute a trust, there
must be cither an explicit declaration of trust, or circumstances
which show beyond a reasonable doubt that a trust was intended
to be created.” In this case it was held that the mere deposit by
the father of money in a bank in the name of his son was insuffi-
cient alone to establish a trust or a gift. In Cunningham v. Da-
vemport, 147 N. Y. 43, the plaintiff deposited his own money in a
bank in his own name, in trust for his brother. Ilis brother
died, and his administrator claimed the money. The depositor
denied that he intended to give the money to his brother. The
administrator relied upon Martin v. Funk and cases following it
in New York. Willis v. Smyth, 91 N. Y. 297; Mabie v. Bailey,
956 N. Y. 206. In Cunningham v. Davenport, the court say: < The
doctrine laid down by this court in the previous cases amounts
to this, that the act of a depositor in opening an account in a
savings bank in trust for a third party, the depositor retaining
possession of the bank-book and failing to notify the beneficiary,
creates a trust if the depositor dies before the bencficiary, leav-
ing the trust account open and unexplained.” As thus modi-
tied, Martin v. Funk does not seem to us an authority for the
proposition to which it is cited in McPherson v. Rollins. In
Cunringham v. Darenport it was held that no trust was created, as
none was intended,— a fact which appears to be found on the
plaintiff’s statement of his intention.
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In Kelsey v. Cooley, 11 N. Y. Supp. 745, it appearing that
property was conveyed and a mortgage taken conditioned for '
the payment of certain sums after the death of the mortgagee,
for the purpose of making a testamentary disposition of the
estate, the subsequent discharge of the mortgage by the mortga-
gee was upheld. The court say: “ The alleged purpose shows
that he intended that his grandnephews, after his death, should
receive certain portions of his property, but it never occurred to
bhim that he was creating a present interest or trust in their
favor which would prevent him from exercising dominion over
it, or changing his mind during his lifetime. His subsequent
discharge of the mortgage shows that such were his views. See
Jones v. Lock, L. R. 1 Ch. 25.” ,

In the present case there was no express declaration of trust;
the legal title to the mortgage and the bond remained in Ste-
vens, e retained the dominion and control over the property.
For failure by James to perform his covenant to support, Ste-
vens could have foreclosed and taken possession. If the trust
had been established which Stevens could not revoke, the result
would then be that Stevens would hold the land charged with
a trust for the payment of $600 to Betsey and Susan. But the
main object of the transaction, as disclosed, was to provide for
Stevens and wife during life and to dispose of the remnant of
his property at his decease. It cannot be inferred that Stevens’
intent was to deprive himself of the use of a portion of his prop-
erty for his support if the default of James or other reasons re-
quired him to use it. At least, a provision that this remmnant
should Dbe paid to Susan and Betsey when he had no further use
for it is not sufficient evidence to establish such an intent. The
trust claimed cannot be established on the evidence. It wasa
mere testamentary provision.

The case of Barber v. Thompson, 49 Vt. 218, is distinguishable
in that the payment was not contingent upon the death of the’
mortgagees, but was to be made within six months of the date
of the transaction, and the proceedings were in no sense testa-
mentary. The court find in the case an intent to make an irre-
vocable gift. Barber v. Thompson was followed in Sargent v.
Baldwin, 60 Vt. 26, under circumstances more nearly resembling
the present. The court recognize the fact that the original
grantor would regain his title in case the mortgagor failed to
fulfill the contract for support, upon which the one for payment
is necessarily dependent, but do not consider whether the do-
minion and control thereby retained over the property by the
creator of the trust affect its creation.

The cases which hold that the conveyance of property in con-
sideration of an agreement to support and for the payment of
money to a third person constitutes a trust irrevocable by the
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original grantor, lose sight of the fact that a trust cannot be cre-
ated unless such is intended, and confuse the trust imposed in
every case upon security mortgaged — that it be applied to the
performance of the condition for which it is held, a trust upon
consideration which is irrevocable by the mortgagor — with the
trust supposed to be voluntarily created by the original grantor,
by the terms of the bond or agreement accepted by him as a
consideration for his conveyance. So far as the question of the
right of discharge by the mortgagee or obligee is concerned, the
taking of the mortgage is evidence that a right of revocation is
retained. Had Stevens had an intention to create an irrevocable
trust in the land for Betsey and Susan, he could have expressed
that intention by an express declaration of trust in himself, or
by requiring of James a declaration that he held the lands in
trust for. the support of Stevens and wife and the payment to
Betsey and Susan. In this case, if James failed to perform the
trust, Stevens’ only remedy would have been through proceed-
ings in equity to secure the application of the trust property to
the purposes of the trust, and James would have had no liability
beyond the trust property. But Stevens preferred to take
James’ agreement in place of a declaration of trust,— an agree-
ment which he could enforce at law by suit on the bond or fore-
closure on the property. In place of an instrument declaring
absolutely an intention to create an irrevocable trust, he took
one which does not clearly declare such an intention, and in the
absence of evidence and a finding that such was his intention, it
cannot be held an irrevocable trust was intended. Stevens
might have taken a note from James, payable to Betsey and
Susan at his death, and delivered it to them, from which cvi-
dence a present gift could be found; but that he adopted rone
of these courses to produce the result claimed, is not evidence
that he intended such a result.

The case is exactly as if he had deposited $600 in a savings
bank in his own name, payable upon his death {o Betsey and
Susan, retaining the book with the right, in case an agreed an-
nual interest was not paid him, to withdraw the money. Upon
the New Hampshire cases cited, the money would not pass to
Betsey and Susan as a gift or trust without a finding that such
was intended. The law is not different because the deposit was
land and chattels instead of cash, with an individual rather than
a bank, or because Stevens’ right to reclaim was dependent
upon James’ performance of an agreement to furnish support
rather than to pay interest. .

So far as the cases in Vermont are in conflict with these views,
we are unable to follow them.

The evidence of Stevens’ declarations that he intended to dis-
charge the bond so far as it related to Susan and Betsey was
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competent on the question whether he did execute the discharge,
which was one of the questions at the trial. Wiggin v. Scammon,
27 N. H. 860, 865. Whether these declarations and the fact of
the discharge are competent on the question of Stevens’ inten-
tion, it is not necessary to consider. See Smith v. Bank, 64
N. H. 228; Cunningham v. Davenport, 147 N. Y. 48; Kelsey v.
Cooley, 11 N. Y. Supp. 745.

The plaintifis in the first case claim to have made a valid ten-
der to the defendant Amelia Fellows, May 5, 1895, of the
amount due upon the Childs mortgage, and April 6, 1896, paid
into court $1,120.88.

It is not necessary to consider whether the facts found would
otherwise constitute a legal tender, because the amount ten-
dered was clearly insufficient. Amelia paid in the years 1891
to 1894, as interest on this mortgage, $240, and March 13, 1895,
paid principal and interest, $1,060, making the sum of her pay-
" Tments, without interest, $1,800. If she had not made the in-
‘terest payments as due, this sum at least would have been due
upon the mortgage at the time of the tender, and to obtain the
discharge from Childs, if Amelia had not interfered, the plaintiffs
would have been obliged to pay that sum. To obtain the dis-
charge of the mortgage in Amelia’s hands, the plaintiffs must
pay the same sum, unless in making interest payments Amelia
was discharging a duty she owed. But she was not the tenant
of the life estate. She had an interest in the life estate to the
extent of her homestead right in her husband’s estate, which
she had the right to protect. But she was under no obligation
to keep down the incumbrances upon the balance of the estate,
or to contribute thereto except in the proportion of the value of
her interest to the balance of the estate charged with that duty.
As upoun any view that can be takeun of this question the amount
tendered was insufficient, the necessary result is the dismissal of
the bill as brought. But as the plaintiffs have secured the allow-
ance of an amendment making the proceeding a bill to redeem
from the Childs mortgage, the question is, what sum must be
paid for that purpose. This sum is the sum of the payments
made by Amelia on account of the mortgage, less the sum which
her interest in the estate required her to contribute for its pro-
tection. How much of the interest paid by her was in fact
for the protection of the estate of the remainder-men, and how
much for the protection of her own estate, cannot be determined
upon the facts found. It depends upon the relative value of
her homestead of $500 in her husband’s estate to the whole
estate of the remainder-men. She is bound to contribute her
propertionate share. That proportion is not found in the case
and can, be determined at the trial term. The $44 loaned James
was not paid to protect the estate from thé mortgage, but to
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enable James to discharge a debt incurred by him in the per-
formance of his duty as life tenant, and cannot be recovered by
Amelia as part of the mortgage debt. Neither would James’
represeniation, that the $163 furnished by Amelia for his main-
tenance would be a lien upon the farm, authorize its addition
to the amount of the Childs mortgage, or entitle her to hold
the farm until it was paid, under any view that can be taken of
Jameg’ title under Jane’s will. The exception to the admission
of the plaintiffs in the first suit to testify generally cannot be
sustained. Chase v. Chase, 66 N, H. 588, 592.

The second suit is dismissed. The amount due on the Childs
mortgage will be determined upon the facts already found and
such additional hearing at the trial term as may be necessary
upon the relative value of Amelia’s homestead interest in James”
life estate.

Case discharged.

Broperrt and Cuasg, JJ., did not sit: the others concurred.

Merrimack,
June, 1898.

Hopeman v. CoNCoORD.

Where irnjury is occasioned to an adjoining estate by a change of the grade
of a highway, the owner’s right of action is complete when such change is
made, and is not affected by his conveyance of the premises prior to the
filing of a petition for the assessment of damages.

Prrition, under P. 8., ¢. 78, ss. 24, 25, for the assessment of
damages caused by a change of the grade of a highway. acts
found by the court. The plaintiff owned the premises at the
time the grade was changed, but conveyed them without reser-
vation to a third party before the petition was filed. The court
referred the petition to the county eommissioners, and the de-
fendants excepted. :

Albin, Martin & Howe, for the plaintiff.

Sargent, Hollis ¢ NViles, for the defendants.

Pixg, J. The injury for which the plaintiff seeks damages
was complete when the change of grade was made, and he was

then entitled to compensation for the defendants’ act. His right
ofaction was not affected by the conveyance of the premises.



