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thewrit of certiorari. Whether should haveplaintiffsthe the
the ofin this case decisionuponwrit of factdepends questions

madecannot be here. Grand Trunk v.Railwaywhich Berlin,
N. H. 168.68

Casedischarged.
All concurred.

Merrimack,
June, 1898.

a. Fellows.Fellows & v.

a. a.Adm’r, & Fellows, Adm’r, &v.Howe,

B, of a from Boí land A to in bond con-conveyance by considerationA
the ofduringfor tlie of A life and a sum ofsupport paymentditioned

A, prem-C of theby mortgageto after the decease of securedmoney
so that Anot create an trustconveyed,ises does irrevocable cannot

infrom the unless such trust was faefcpaymentrelease Bafterward
intended.

and as for such con-of such bond considerationacceptance mortgageThe
ofof itself to the creation such ais not sufficient establishveyance

trust.
by protecttoupon a debt a married herpaid mortgageInterest woman

will, a toin life estate bill redeemuponher husband’srighthomestead
death,after appor-of the remainder his bebyher the ownersagainst

of the estateparties according to the relative valuetioned between the
of each.

Equity. asuit a that certain mort-Is The first is bill praying
for on$1,000a note1883,dated 2, securing payableAprilgage,

declaredChilds,to Horace bedemand, with interest annually,
of amount Theand a tender the due.void,null aud alleging

a a of the samesuit bill to foreclose prem-second is mortgage
from James Fellows toises, 31, 1870,dated March running

Fellows.Stevens
in theThe of fact were made : The plaintiffsfindingsfollowing

are of and Miriam andfirst suit Stevens Fellowsgrandchildren
chil­1870,and March the31,children of James Jane Felloivs.

James,aud Miriam were Susandren of Stevens Hardy (now
andand On that StevensSusan Scribner.Harris), dayBetsey

Miriam to James real and personal exceedingconveyed property
time executed and deliv­in and at the same Jamesvalue,$4,000
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thea for of andto bond himself andlsupport wife,ered Stevens
“ as convenient after theiras soon decease-to Susanto pay Hardy,,

the sum of hundred andheirs, dollars,or her to Betseytw.o
the sumheirs,or her of four hundredScribner, dollars,” the

farm,a of thesecured Foster soby called,,bond mortgagebeing
landHenniker executedconveyed-in (the by duly byStevens),

andThe bondand Jane. were recorded inJames mortgage
18, 1870;June inCountyMerrimack andBegistry, 1871,.early

informed theirand were father of thebyBetsey provisionSusan
them.made for 18,1873,which he had JamesAugust conveyed1

Fellows,to who onthe farm the sameHenryFoster day conveyed*
Jane, the title remainedin whom until her Miriamit to decease.

1871;18, Stevens Fellows,died October 9,.Fellows November
Fellows, 8, 1885; 22,James1880; Fellows, JuneJulyJane

left a inwill,Fellows executed to her1885,1894. Jane giving
“ real situate inestate,all Henniker and'aforesaid,husband my

of which I die seized,also all of to have-my personal property
and life,his sole use benefitand to for his and at hishold during

andreal estate di­decease the said shall bepersonal property
as remainso much our children.vided, may thereof,or among
direct.” Jamesas he died He marriedheirs, mayor intestate.
22,M.,Amelia 1886.August

and James executed a1883, Jane to Horace Childs2,April
farm tothe Foster secure their note of even date-ofmortgage

on with This-$1,000, demand,for interestpayable annually.
was;and Amelia,is now held owned to whom itbymortgage

13,March in theChilds, 1895, consideration ofassigned by pay-
$1,060.ment her him of James to the-to unableby being pay

due,note as itinterest the became Amelia iton mortgage paid
funds for the in1891,1892, 1894,— allyfrom her years 1893,own

lent in 1890,She also James to bor-$44 repay money$240.
the due inrowed a third to interest on the noteof party pay April

thethe owner of Childs she claims-of that Asyear. mortgage,
last andit the sum named the aforesaid interestto recover under

her isand the of to do so reserved-question rightpayments;
heAmelia married James to and she be-her,Before represented

lieved, the Foster farm incumbrance,,that he owned free from
such belief at the time ofand she entertained their intermarriage-

of the existence of the ChildsShe was first informed mortgage
James, her to-some the whoyeartime following by gaveduring

for her that theunderstand that it would be necessary protection
her;taken care of and in the same yearshould be bymortgage

in the farm-she had that the interest hadJamesonlyknowledge
was a life therein.tenancy

materialclaimed,in the first suit facts notThe uponplaintiffs
4, of1895,have made a valid tender,to the todecision, May

$1,070 due on the Childs and Aprilas the amount mortgage, 6?
intowas court.1896, $1,120.83 paid
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five six his life Jamesthe last or of Fellows wasyearsDuring
and to earn little;circumstances also able but'in straitened

Amelia furnished for his.and at his money maintenancerequest,
$163,of exclusive of the interest on theto the amount paid

his that it awould be lienOhikls upon representationmortgage,
it such underthe farm. She now claims to be the clauseupon
and Thisin wall referred to isJane’s before quoted. question

reserved.
to a of so much theThe be of bonddischargepaper purporting

.and as relates to and reads asSusan follows:mortgage Betsey

Fellows,Stevens of of“I, Hubbardston, Worcester,county
and inMassachusetts,.and commonwealth of for consideration of

Fel-reasons to do Jamessatisfactory myself, hereby discharge
from certainlows, son, contained inmy performing obligations

far■abond so as relate to the of oranythey payment money lega-
cies to Susan or Said isScribner. bond datedHardy Betsey

Records,March and recorded in Merrimack31,1870, lib.County
491. 1 also a certain of the192,fol. deed,discharge mortgage

same date as the above named in said Merrimackbond, recorded
Records, farlib. so as it relates to or re-200, 298, bemayfol.

to secure the of said the saidquired payment legacies, freeing
and him all theJames Fellow's from conditionsfully discharging

of said so far as relate to thebond, maintenancetheyexcepting
of and and of and thewife burial erectionmyself my expenses
of monuments.

“ Stevens Fellows. [Seal.]•“ sealed, and delivered in of—presenceSigned,
“ Geo. W. Davis.
“William Bennett.

“ Massachusetts,Commonwealth oe Worcester ss.
“ before the saidme, Stevens Fellows ac-Personally appearing

the instrument his freeto be act and deed.knowledged foregoing
“ 17,JuneHubbardston, 1877.

“ William Justice of theBennett, Peace.”

This inwas recorded Merrimackpaper County No-Registry,
12, Thevember 1884. of Stevens Fellows and Geo.signatures

W. Davis are found to andbe those of William Ben-genuine,
nett not to be June 17, 1877, came on but itgenuine. Sunday,
is found that the was executed aon week and mis-paper day
dated. The of ofthe the asquestion validity paper against

and isSusan reserved. So far as the of thisBetsey decision
is the intention and ofquestion dependent upon understanding

Stevens as a matter of it isFellows found that it notfact, was
his intention to create an executed and irrevocable trust in favor
of Susan and the of the bond toBetsey provisionsby relating

or. them inconfer to the sums namedthem, to upon any rights
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atrevoked him timeanycould not be by duringwhichthe bond
his accords with his intention.thatlife, understandinghis and

andas to Stevens Fellows’ intention understandingThis finding
17,fact the of June in con-1877,the ofis made dischargeupon

the Fellows andof three of heirs ofthenection with testimony
to that he stated to^introduced subject exception,Davis,G-.W.

afterand several ofrelease theto the years makingthem prior
it hisand on various that wasoccasions,the bond and mortgage,

andso far as it related Susanthe bond toto dischargeintention
the sumsto them therelease James from ofpaymentandBetsey,

named.therein
theirof andAmelia Susan1895,In March, purchased Betsey

an to herself. The amountthereofclaims, and took assignment
in addition,,There$50, was,and Betsey, $100.Susan waspaid

of Amelia theon the to them bal-a verbal part payagreement
thecollected, less of collection.expenseance of the claims when

of dis-had theanynor knowledge allegedNeither Susan Betsey
their claims to New forafter sentuntil they Hampshirecharge

and hasneither ever consented1894,incollection August,
made toJames Fellows athese claims paymentthereto. Upon

1884; and to Jan-26, $10,Susan of$29.90,of FebruaryBetsey
and after their$50,of 1883. Soon1882, July 18,10,uary

James for andletter,death calledthey uponfather’s payment by
From time toso time tocontinued to do to 1885. heup promised
do and in andso,and never refused to 18831881,1882,thempay

of creditors that the the farmhe stated others his onto mortgage
a lien$600, which was valid claim andsecured his two sistersto

used no means toand other than lettersBetseySusanthereon.
It as matter of fact claimsenforce is found that theirpayment.

not laches failure to resort toare barred by through pro-legal
lifetime oftheir the James.for collection duringceedings

and income ofin took the andAmelia was possession profits
in and 1896. The fair rental value forthe Foster farm 1895

annum.$250,those was or peryears $125
The to theSubjectsuits were tried exceptiontwo together.

the in theFellows,of Stevensof Howe, plaintiffsadministrator
It thatfirst allowed to is foundtestifysuit were generally.

is a andthat Howe nominalestate,Stevens left no party merely,
realthat is theM. Fellows party.Amelia

theNiles and H. forSawyer,Hollis William plain-Sargent, $
intiffs in defendants the second case.the first and the

and thethe firstAlbín, Martin for defendantHowe, in_the
in the secondplaintiffs case.

con-Fellows and wifeParsons, 1870,March Stevens31,J.
andtheir realson, personalto Jamesveyed Fellows, property
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in andand executed delivered$4,000 Jamesvalue,exceeding
and anda the of Stevens wife tobond for supportto Stevens ”“ toas convenient after their decease Susan Hardyas soonpay

sum of Susanheirs,or their theScribner, $600.and Betsey
of were informedStevens,the childrenand Betsey, remaining

real mort-secured a estatethis This was byof bondprovision.
wifeand are.-James and wife to Stevens. Stevensfromgage

in case is whether a.material thedead, and the questionboth
which he covenantedrelease the condition of James’ bond byof

Stevensand JamesSusan, bythe toto pay given$600 Betsey
thatis effectual the claim for1877,in valid andJune, against

andsum made the of Susan.now by Betseyassignee
re­the of Stevens’The validityonly againsturgedground

a was cre­March, 1870, trustlease is that the transaction ofby
createdIf a is andated trust perfectlyirrevocable Stevens.by
to the trustis the court effectof but torequired givenothing

with­effect,as an executed it will be carried intotrust, though
a decla­andsettlor,out consideration. If the clear explicitby

and to be final and uponration executed intendedduly binding
the­makes a will enforcehim, trustee,himself courts of equity

himself,to maketiust. If the donor settlor notor does propose
intentiona the trust is So antrustee, not created.perfectly

carrieda cannot betomerely testamentary dispositionmake
isthe same capable-­into effect unless the instrument evidencing

trust is.Tr.,as a theof will. 1 Per. ss. 96-98. Whereproof
arethe results which follow therefromclearly beyond,proved,

theBut in a case the intention ofwhether particularquestion.
inten­settlor is and he has effectuated thatwhetherestablished,

with all and over the subjecttion control dominionby parting
created,—­trust,—of the that isis, whether the trust perfectly

isarc often of Whether the trustquestions great difficulty.
case.created not is a of fact in eachorperfectly question

re­s. in1 Per. 99. have mostTr., These questions frequently
cent times in the-­arisen in connection with indeposits banks

ofname the as nameof trustee for or in theanother,depositor
another isThis case determined thedirectly. by adjudications',

this in that Inin court class the relations-­of cases. determining
whole;­James and and thebetween Stevens and Susan,Betsey

must thetransaction be taken bondonlytogether. Considering
James with if the withoutthe same weregiven by mortgage,

cre­consideration it thesaid that wasbe Jamesproperlymight
not;ator of a couldtrust, created, which hevoluntary perfectly

a-,title,and which as therevoke, the holder ofStevens, legal
mere naked N. H.Jones,could not release. v. 66trustee, Jones

con­198. The is the of the transactionmortgage only portion
cited,insidered McPherson Y. isRollins, 316,v. 107 N. which

a in were?as case But andJames’ bondexactly point. mortgage
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a valuable consideration from«pon Stevens, and hemoving was
:in no sense the creator of a trust, asexcept every mortgagor by

a■the of creates a trust in thegiving mortgage boundsecurity
thefor of the condition. Heperformance can no more be re­

as the of thecreator trust than agarded bank whichsavings
receives a in the name inofdeposit A, trust for C. The obliga­
tions restof both in contract and cannotthey release them­
■-selves.

The of James’consideration bond and was the con­mortgage
of real and toveyance personal him.property Stevens’ convey­

ance to James was absolute and contained no declaration of
"trust. If it was James’upon toagreement $4,000 to Ste­pay
vens, or $3,400 Stevens,to or to himsupport for life and pay $600
to and Susan, no trust attachedBetsey to the land failureupon
•of James to hisperform G. S., c. s.agreement. 121, 13; Far­

v. N.rington Barr, 36 H. 86. Whether a of theportion prop­
was a to James or iserty notgift immaterial. The toagreement

: and to was thesupport considerationpay $600 to which both par­
ties assented. The understood at theparties time that the agree­
ment to awas not sufficientsupport consideration. Stevens re­

and James aquired to furtheragreed pay consideration of $600,
at the termination thepayable of to and afteragreement support

its fulfillment. If the matter rested here, Stevens could at any
time, terms toupon himself, havesatisfactory released James
from the Thepayment. is, whetherquestion fromby accepting

-James, consideration,as of thepart his covenant to pay Betsey
.and Susan in of a$600, noteplace or toagreement payable
sMmself, Stevens himself allofdeprived andpower dominion
«ver the so that he could not$600 afterward it toappropriate
Ms own uses. What the reasons were, to him, forsatisfactory
which he executed the release to James are Ifimmaterial. he
'-■couldrelease him to him of the itsupon payment or pres­$600
ent he aworth, could for less sum. received theHaving amount,
lie could it to or could makeJames, him a agive ofpresent
¿release.

If the of thetaking bond to him was an of theappropriation
-fund owed in trustJames, for andby Betsey Susan, Stevens
-was both the creator of the trust and the Iftrustee. James
failed to histoperform Stevens fore-according mortgage, upon
■closure would hold the Ifland. the of James’acceptance agree-
ment created a valid trust which Stevens could thenrevoke,not
•■the it,foreclosure would not revoke and the land would stand'
in Stevens’ hands as trustee, with the of thecharged payment

decease;at-his.'$600 because if neither James nor couldStevens
■cancel James’ to that thesum,agreement pay security appropri-
ated James for itsby would held in thatbe trust forpayment

and•purpose, could be enforced a suit in theperformance by
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v. Fisher, 1;administrator 13 N. H.name of Stevens’ (Holmes
N. H. thev. 45 or of aNorthy,Northy 141), by appointment

if Perkins v. DidPerkins, 60 N. H. 373. Ste­necessary.trustee
intend a to and or aSusan, testament­present gift Betseyvens

of such of his estate as he understood woulddisposition.ary
deceaseat his ? In order that the aremain whethermoney,

in a bank or a in the handsto ofdeposit savings right money
trust,should as a or it mustanother, pass present gift appear

that a or trust was and is admissi­intended, evidenceparolgift
such v. Bank, 228;ble to intent. Smith 64 N. H. Marcyprove

131;v. 61 N. H. Towlev. H. BartlettAmazeen, Wood, 434;60 N.
364;59 N. H. Blasdel N.Locke,v. v. 52 H. 238. AsRemington,

to constitutes sufficient evidence an make awhat of intention to
or declare a the aretrust, authorities not See 64agreed.gift

232; 1 s. In Y.228, Tr.,N. H. Per. 99. Martin v. N.Funk, 75
Rollins,in134, relied of McPherson v. N. Y.107upon support

316, before it was held that the in the namecited, mere deposit
•of the in trust for another constituted an effectualdepositor

In Beavertrust. v. Y. inBeaver, 421,117 N. uponcommenting
“Martin v. it isFunk, said : The court thatthe doctrineapplied

athe owner of fund an declaration of trust,may, by unequivocal
ait with trust andcharacter, his abso­impress convertthereby

lute title ainto title as trustee for the in whoselegal person
favor the istrust declared. ... thereTo constitute a trust,
must either an trust,be declaration of or circumstancesexplicit
which show a reasonable doubt that a intendedbeyond trust was
to be Increated.” this case it was held that the mere bydeposit
the father of in a bank in the name of his son was insuffi­money
cient alone to establish a trust a Inor v. Da­gift. Cunningham

Y. thevenport, 43,147 N. his in aownplaintiff deposited money
bank in his own in trust for his Hisname, brotherbrother.

and hisdied, administrator claimed the Themoney. depositor
denied that he intended to the to his Thebrother.give money
administrator relied Martin v. Funk and cases itupon following
in New York. Willisv. 91Smyth, 297; Bailey,N. Y. Mabiev.

“N.95 Y. In206. v. the TheDavenport, courtCunningham say:
doctrine laid down this court in the cases amountsby previous
to this, that the act of a in an in adepositor accountopening

bank in trust for asavings third theparty, depositor retaining
of thepossession bank-book and to thenotifyfailing beneficiary,

•creates a trust if the dies before the leav­depositor beneficiary,
the trust accounting and As thus modi­open unexplained.”

fied, Martin v. Funk does not seem to us an theforauthority
toproposition which it is cited in InMcPherson v. Rollins.
v.Cunningham Davenport it was held ascreated,that no trust was

none was aintended,— fact which theto be found onappears
plaintiff’s statement of his intention.
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11 745,v. N. Y. it thatKelsey Cooley,In Supp. appearing
a takenwas and conditioned forconveyedproperty mortgage

deaththe of certain sums after the of thepayment mortgagee,
afor the of of thetestamentarypurpose dispositionmaking

of the thetheestate, subsequent discharge bymortgage mortga-
“The Thewas court showssay: allegedupheld. purposegee

after death,he that his his shouldthat intended grandnephew's,
but it never occurredreceive certain of his toportions property,

he a interest or trust in theirhim that -was presentcreating
him from dominion overfavor which would prevent exercising

lifetime. Hisor his mind hisit, subsequentchanging during
hisof the shows that such were views. Seemortgagedischarge

v. R.Lock,Jones L. 1 Ch. 25.”
;of trustIn the case there was no declarationpresent express

inthe title the and bond remained Ste-to thelegal mortgage
Hevens. retained the and control thedominion over property.

For failure to covenant Ste-James his toby support,perform
If the trustvens could have foreclosed and taken possession.

revoke, resulthad established not thebeen which Stevens could
the withwould then be that Stevens hold landwould charged

thea the to and Buttrust for of Susan.payment Betsey$600
fordisclosed,main as was totransaction,of the provideobject

remnant ofand and theStevens wife life to ofdisposeduring
his It inferred that Stevens’at his decease. cannot beproperty

a hisintent was to the of ofhimself of use portion prop-deprive
re-or reasonsfor his if the default of othererty Jamessupport

him to a that this remnantleast,use it. Atquired provision
no further useshould when he hadbe to Susan andpaid Betsey

intent. The-for not such anit is sufficient evidence to establish
aIt'wastrust the evidence.cannot be established onclaime.d

mere testamentary provision.
213, is distinguishableThe case of v. Vt.Barber 49Thompson,

the'death ofin thethat the was not uponcontingentpayment
the dateofto made within six monthsbut was bemortgagees,

testa-were in senseand noof the thetransaction, proceedings
irre-anto makefind in the an intentThe court casementary.

v.inBarber v. was followedThompson Sargentvocable gift.
resembling-moz’e26,Vt. under cii’cumstancesBaldwin, neazdy60

fact thethe that originalthe The courtpresent. recognize
tofailedin case thewould his title mortgagorgrantor regain

forthe one paymentfulfill whichthe contract for uponsuppoz’t,
do-theis do not consider whetherbutnecessarily dependent,
thebytheand retained over propertyminion control thereby

affectof the trust its creation.creator
in con-ofThe cases hold that the conveyance propertywhich

ofthe paymentand forsideration of an to supportagreement
the-bya irrevocabletrustto a third constitutesmoney person
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fact a trustthe that cannot be cre-lose ofsightgrantor,original
the trustand confuse inintended,unless such is imposedated

— that it be thetosecurity appliedcase upon mortgagedevery
held,is afor which it trustthe condition uponofperformance

—is the theirrevocable withbywhich mortgagorconsideration
created theby originaltrust to be voluntarily grantor,supposed

him aasaccepted bythe terms of the bond or agreementby
far as thehis So of thequestionforconsideration conveyance.

or isthe theconcerned,of obligeeright discharge by mortgagee
is that a of isevidence revocationof the righttaking mortgage

intention create anhad an to irrevocableretained. Had Stevens
Susan, he havein the land for and couldBetseytrust expressed

indeclaration of trust orhimself,intention an expressthat by
that thea declaration he held lands inof Jamesrequiringby

and thethe of Stevens wife and topaymenttrust for. support
and In this if failed tocase,Susan. James theperformBetsey

havetrust, Stevens’ would beenremedyonly through proceed-
in the of the trustto secure toapplication propertyings equity

had notrust,the and would havethe of James liabilitypurposes
Butthe trust Stevens to takebeyond property. preferred

in a declaration antrust,—of ofJames’ placeagreement agree-
at law suit thement which he could enforce on bond or fore-by

In of an instrumentclosure on the placeproperty. declaring
anan intention to create hetrust,irrevocable tookabsolutely

intention,suchwhich not declare an and in theone does clearly
and a that hisof evidence such was itfinding intention,absence

cannot be held an trust was intended.irrevocable Stevens
have note toJames,taken a from andpayable Betseymight

them,Susan at his and delivered it to fromdeath, which evi-
found;adence could be but that he nonepresent adoptedgift

isof these courses to the result notclaimed, evidenceproduce
that he such a result.intended

The case as he hadis if in adepositedexactly savings$600
in his name,bank own his death to andpayable upon Betsey

the the in anSusan, book with case an-right,retaining agreed
interest tohim,nual was not withdraw thepaid money. Upon

the cases thecited,New would not toHampshire money pass
and as a trustSusan or without a that suchBetsey gift finding

was is differentintended. The law not because the wasdeposit
land of with ancash,and chattels instead individual rather than
a bank, or Stevens’ tobecause reclaim wasright dependent

James’ an to furnishupon ofperformance agreement support
rather than to interest.pay

So far as in are inthe cases conflict with these views,Vermont
wreare unable to follow them.

The dis-evidence of Stevens’ he intended todeclarations that
the as wasso far it related to andcharge bond Susan Betsey
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he did execute theon the discharge,question whether-competent
Scammon,at the trial. v.thewas one of questions Wigginwhich

and the factthese declarations ofWhetherH. 365.360,N.27
the of Stevens’ inten­on questionare competentthe discharge

Bank,to consider. See Smith v. 64tion, it is not necessary;
43;Y. v.Kelseyv. N.Davenport, 147H.N. Cunningham228­

11 N. Y. 745.Cooley, Supp.
have made a valid ten-case claim toin the firstThe plaintiffs

5, of the1895,Amelia Fellows,defendant Mayder to the
and 6, 1896, paidthe Childs Aprilamount due mortgage,upon

into $1,120.83.court
the facts found wouldwhetheris to considerIt not necessary

tender, ten-the amounta because■otherwiseconstitute legal
inAmelia the 1891insufficient. paid yearsdered was clearly

13,1895,and March1894, $240,thisas interest onto mortgage,
the sum of herinterest, $1,060,and pay-makingpaid principal

made the in-If she had not$1,300.interest,withoutments,
have been duethis sum at least woulddue,asterest payments

and thetender,time the to obtainat the oftheupon mortgage
interfered,had not theif AmeliaChilds, plaintiffsfromdischarge

the dis-that To obtainto sum.would have obliged paybeen
mustthehands,in Amelia’sthe plaintiffsofcharge mortgage

Ameliainterestunless inthe same sum, paymentspay making
she was not the tenantshe owed. Butwas a dutydischarging

theinterest in the life estate tohad an■ofthe life Sheestate.
whichestate,in herher husband’s■extentof homestead right

But she under no«he had the to was obligationprotect.right
estate,thethe balance ofto down the incumbrances uponkeep

the value ofin the ofthereto proportionor to contribute except
with thatof the estate duty.her interest to the balance charged

the amountcan taken of thisAs view that be questionupon any
the ofresult is dismissaltheinsufficient,tendered was necessary

allow-secured theas the havethe But plaintiffsbill as brought.
a to redeembilltheance of an amendment proceedingmaking

sum must beis, .whatthe the questionfrom Childs mortgage,
of theThis sum is the sum paymentsfor thatpaid purpose.

less the sum whichof themade Amelia on account mortgage,by
itsforher to contribute pro-her interest in the estate required

factinher wasthe interest byHow much of paidtection.
remainder-men, and howthe estate of thefor the ofprotection

determinedbecanuotestate,much of her ownfor the protection
value ofrelativethethe facts found. It uponupon depends

the wholeestate toin her husband’sher homestead of $500
heris to contributeShe boundestate of the remaindermen.

in caseThat is not foundshare. theproportionate proportion
can, JamesThe loanedand at the trial term.be determined $44

tobutthéthe estate from mortgage,not towas paid protect
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him ina incurred theto debt by per-enable James discharge
andtenant,as life cannot be recoveredof his byformance duty

as of the debt. Neither would James’Amelia part mortgage
furnished for his main-that the Ameliaby$163representation,

lien the authorize its additionfarm,tenance awould be upon
Childs or entitle her to holdto amount of thethe mortgage;

canuntil it under view that be taken ofthe farm was paid, any
under Jane’s will. The to the admissionJames’ title exception

in first suit tothe the cannot botestifyof plaintiffs generally
H. 592.Chase, 588,sustained. Chase v. 66 N.

duesuit is dismissed. The amount on the ChildsThe second
determined the facts found andalreadywill bemortgage upon

asat the trial term bemay necessarysuch additional hearing
interest inof Amelia’s homestead James5'the relative valueupon

life estate.
Casedischarged.

Blodgett and did sit: the others concurred-Chase, JJ., not

Merrimack,
June, 1898.

Hodgman v. Concord.

adjoining change gradeestate a of thebyis occasioned to aninjuryWhere
complete changeaction is when' such isrightof a the ofhighway, owner’s

made, priorconveyance premisesnot affected his of the' to thebyand is
of a for the assessment ofpetition damages.filing

24, 25,ss. for the assessment ofS., 73,under c.Petition, P.
the a Factscaused a of of highway.by gradechangedamages

at theThe owned thethe court.found plaintiff premisesby
reser-them withouttime was but conveyedthe changed,grade

The courta third before the was filed.vation to petitionparty
and the de-commissioners,to thereferred the petition county

fendants excepted.

for theAlbín, Howe,Martin plaintiff.

for the defendants.Niles,HollisSargent,

which the seeksfor damagesThe plaintiffJ.Pike, injury
wasand hemade,,of wasthewhen change gradewas complete

Hisfor the defendants’ act. rightto compensationthen entitled
> thethe ©f premises-affected by conveyancewas notof action


