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-■erciseof seencare, to have orordinary to haveought anticipated
of the•the deceased at the time andpresence of the acci-place

and takendent, for hisprecautions safety. Precaution is a duty
so far as there is reason foronly were notapprehension. They

to the of arequired anticipate chance orpresence casual tres-
the tracks in theiruponpasser yard.freight

There no evidence which abeing couldfrom jury properly
find that the defendants to the mo-neglected perform any duty,
tion for a nonsuit and for a forverdict the shoulddefendants
have been granted.

Exceptions sustained.

Piice, J., did not thesit: others concurred.

Hillsborough,
June, 1898.

CavanaughPorell v. a.&

Evidence the size of a ofpackage moneyof and the ofdenominations the
bills it iscomposing competent question possessor’son the of the financial
ability..

anWhere there is dominion repudiationexercise of in of andpropertyover
inconsistent the maywith owner’s he maintainright, pre-trover awithout
vious demand.

questiontheOn whether an instrument signedwas at the same andtime
place executing witness,by the it andparty appearsone whose name as a
evidence that different used in the issignaturesinks were competent.

consideration,An innocent purchaser of a chattel for a valuable from a
vendee,fraudulent aacquires valid title.

a horse. TrialTrover, for and verdict for theby jury plain-
tiff. In 1896, the defendants aentered into contract withMay,
William P. Burke for the sale of a horse him forto his son Oc-
tave, for the sum of in brick at five$2,500, dollarspayable per

to be delivered thethousand, on defendants’ order theupon
cars at after the the wassale,contract of horseEpping. Shortly
delivered the Octave,defendants to who him until theby kept
last of the thewhen he into offollowing July, passed possession
the plaintiff.

The evidence tended to show that the sale theofplaintiff’s
horse to defendantsBurke the without andby was condition
without and himfraud, that Octave sold in thetoJuly plaintiff
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ofnotice defect in thewith no vendor’s$1,700, any title;for
the defendants obtainedin following possessionSeptemberthat

from thethe horse thatplaintiff by falselyof pretending they
Burke thatexecuted the titlebya toshowinghad thepaper

Burke,to remained in them.never butpassedhorse
evidence tended to show that thedefendants’ saleThe to

and thatconditional, a was executedBurke was himpaper by
them, the titledelivered to that to the horseand wasproviding

in the defendants until the wereremain bricks delivered,to
done; that hewas never Burke when for thebargainedwhich

knew,as he well and that heinsolvent,was didhorse not intend
thehim; and that never becamefor theplaintiffto pay pur-

horse,of the but with Octave toconspiredchaser conceal him so
could notthe defendants reclaim him.that

As on the financial toability cashbearing plaintiff’s forpay
a horse,valuable one of the plaintiff’s witnesses,so tosubject

wasdefendants’ allowed toexception,the that a oftestify pile
he inwhich had seen thebills possession was four orplaintiff’s

inches and that the billsthick,five on the theoftop package
fives, andtens,were probably twenties.

At the close of the theevidence, defendants’plaintiff’s motion
-nonsuit,a on the that there wasfor no evidence ofground a

demand, denied,was tosubject exception.
defendantsThe introduced evidence to showtending that

the aBurke for conditionalsigned sale ofprovidingpaper the
the of thehorse, at desk of one atdefendants, their office in Bos-

1896, thatin and it was atton, the sameMay, timesigned by
aHunt, as Theone witness. claimed thatplaintiff Burke never

in at time,the Boston that but wassigned paper induced theby
to a later Canada,defendants it at date in and thatsign Burke’s

was afterward witnessed Hunt in Boston. Insignature by sup-
of Ms contention on this the wasport point, plaintiff allowed,

theto defendants’ to introduce thesubject exception, testimony
thatof the ink used Burke was differentexperts by from the ink

used Hunt.by
The other incourt, substance theamong things, charged jury

• if Burkethat fraud had the horseby purchased from the de-
andfendants afterwards sold him to the who took himplaintiff,

ofwithout fraud and thereforknowledge any at thepaying time
a valuable theconsideration, plaintiff would hold the horse

the claim of the defendants. The defendantsagainst excepted
instructions,to these and also to the refusal of the court to give“ fraud,the : If Burke obtained this horsefollowing heby could

not the a title unlessplaintiff thegive good defendants were
of some laches after hadguilty of thethey fraud.”knowledge

Brown andBurnham, Warren Isaac Smitk,W. for the plain-$
tiff.
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Eastman, and forPeaslee,O’Neill the defend-DruryYoung
ants.

evidence of of the witnesses that he'"Wallace, J. The one
fivebills in the four or inchesplaintiff’sa of possessionpilesaw

fives, andof the ones twen-tens,somethick, top being probably
financialon the of thequestionwasties, competent plaintiff’s

so valuable a horse. This was not mereto testimonybuyability
was the statement of facts which would furnishbutconjecture,
assistance in whether the plaintiffsome determiningthe jury
to hefor the as claimed he did.horse,moneyhad the pay

denied,afor nonsuit was theremotion properly althoughThe
a demand the defendants. A demandofno.evidence uponwas

conversion,are evidence of a and a demand isa i’efusal onlyand
the as in dowhen circumstances shown evidencenecessaryonly

“anamount to actual conversion. To consti-themselvesnot of
chattels, there must some exercise ofa of betute conversion

in orof,the inconsistentover property repudiationdominion
98;Evans N. H. Bakerv. 64with, Mason,the owner’s right.”

Beers, demand was becausenecessary here,N. 102. No64 H.v.
the took himactuallydefendants converted horse. Theythe

him asand held of him,the possessionfrom claimingplaintiff
exercised dominion over him in ex-own Theytheir property.

defiance of theand plaintiff’sclusion rights.
that the ink used Burke inof the byThe evidence experts

name to the which the defendantsinstrument,hissigning
the memorandum of the conditional sale byclaimed was signed

Hunt,that the witness wasdifferent from usedBurke, bywas
in of the contention thatadmitted support plaintiff’sproperly

atdid it a date ininduced to and sign subsequentwasBurke
it was exe-as the defendants’ claim thatCanada, and rebutting

of Hunt. If both theBoston,in in the partiespresencecuted
at istime,at same desk the same itthe thepaperhad signed

Thehave used the same ink. factboth wouldthatprobable
toinks was for the con-used different competentthat they jury

who was to thisin right in'regard question.sider determining
in to norno the instructions thegivenwas error jury,There

Ifdefendantsto those which thein the refusal requested.give
defendants, thefraud thethe horse frombyBurke purchased

theat the election of vendors. Theywas voidablecontract
therescind it and recover horseit,to affirm or toentitledwere

inBut- the meantime,fraudulent vendee.its value from theor
and titlewith thewhile he was clothedvendee, possessionif the

onefor a consideration to withsold it valuableof the property,
would obtain a valid title.the suchfraud,of purchaserno notice

a to the apparenthas uponThe innocent purchaser right rely
fraudulenthas thethe vendor conferred uponwhichownership



v.N. PRITCHARD AUSTIN. 367II.]

him afrom title which isvendee and acquire thegood against
10Obear, 479;v. N. H.Bradley 477,vendor.original Kingsbury
Lincoln,109; v.Farleyv. 13 N. H. 51 N. H. 577, 581;Smith,

59;N. H. v.Davis, Rowleyv. 64 12Sleeper 307;Pick.Bigelow,
TheSales, ss. 443. instructions in433, were accordanceBenj.

with this principle.

Exceptionsoverruled.

Peaslee,Pike did not sit: theJJ.,and others concurred.

Hillsborough,
June, 1898.

v.Pritchard, AustinAdm’x, a., Ap'ts.&

sufficientlyare asphotographs representationsWhether identified correct
evidence,of subjectstheir to authorize their admission as questionis a

of fact to be determined at trial term.the

afrom decree of the courtAppeal, probate andapproving
White,the will of Jeremiah on the thatgrounds theallowing (1)

testator not of sound mind when hewas executed the will, and
that was induced to execute the samehe undueby influence,(2)

and artful on themisrepresentation of hisover-persuasion, part
M. White,Ann her and otherswife, children, interested therein.

Trial by jury.
Nashua,The died at 22, 1892,testator atJuly the of sev-age

The will under consideration wasenty-one years. executed
and a18, 1890, thereto,codicilSeptember 3,July 1891. The

in evidence a former ofplaintiff offered will the testator, dated
“as23, 1882,December to show an of histending expression

The defendants on thefeelings.” objected of remoteness.ground
The allowedcourt the will to be received in andevidence, the
defendants excepted.

inThe evidenceofferedplaintiff of thephotographs testator
“wife,and his Ann asM., to show thetending character, vigor,

and of thesetemperament, disposition aspeople, thetouching
of unduequestion influence.” Evidence was offered totending

theshow that correctly thephotographs represented subjects up
to near the last of their lives, when in fairvery days health. It
did thenot when were taken. Theappear photographs defend-
ants to theobjected shown to thephotographs being withoutjury

time wereproof of the when Thetaken. court receivedthey


