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Hillsborough,
June, 1898.

Sughrow &Webster, Ex’r, v. a.

in a will that the olresidue the testator’s estate shall be held byA Pr°vision
executor, and expended at his discretion the sayinghis for of masses for

persons named, bequestis valid as a to a charitable use.
providesa that the residue of anwill estate shall be anbyWhere held ex-

ecutor, expended atto be his discretion for annual masses and for the care
lot, empowers provideand him toof a burial in any way that he may deem

services,for or perpetuationthe continuationproper of such the two
of the trust are to be together,branches administered by the executor or

person appointed by probatesome other the court.

Equity,in for instructions,Bill the executor of theby will
of James FactsRyan. agreed.

“The second of the will is as follows : All theprovision res-
andidue remainder of estate that remain atmy may decease,my

and I inboth real will trust to said executorpersonal, here-my
inafter mentioned, to be of him in thedisposed by following
manner : to allFirst, funeral andpay necessary charges expenses
of services connected therewith. The remainder to be held by
said executor at his sole thediscretion, income of and ifwhich,

the to thenecessary saidprincipal, pay expense keeping myof
burial lot in a and andproper respectable condition, for having

mass said fromanniversary the date ofannually, decease,my
for deceasedmy wife, and for hermyself, deceased sister Lizzie.

“ And I leave it at the discretion of saidentirely my executor,
to in that he deemprovide theany way may for continu-proper
ation or of saidperpetuation services, without orany authority
interference theof court orprobate any person whomsoever,

ineither to this or to the first section of thisregard will.
“ And I authorize andhereby saidempower my executor, to

sell and and all realconvey estate that Iany own at de-may my
cease discretion,at his either at or as hepublic sale,private may
deem andbest, execute valid deed or deeds for the same.”

The seeksplaintiff instruction theupon questions:following
Does this of the will acreate trust in the(1) provision charitable

matter of annual does,masses? If it can he hisexercise dis-(2)
—cretion in certainsetting two sums one for the fund forapart

—the lot,burial the other for the andof masses appointsaying
trustees to into effect the andcarry of the trustprovisions pro-
vide for succession thereof?securing perpetual

B. for theGeorge French, plaintiff.
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heirs ofJ. for the JamesDoyle, Ryan.Jeremiah

1. 4Pike, The statute of 43 wasEliz.,J. c. the cul-(1601),
allmination of charities. Since itsprior legislation concerning

those are considered charitable that are namedobjectspassage,
“therein and others are named andthat not not withinmany

statute,letterthe strict of the but which come within its spirit,
and Tr.,2 Per. s. 692.equity, analogy.”

the of charitable trusts have beengeneralAlthough principles
;v. Fuller,in this staterecognized 9 H. 536­repeatedly N.(Duke

315;Second 14 H.Society Society, Concord,v. N. Brown v.Cong.
285;33 N. H. District,v. School N. H. DublinChapin 445;35

Case, Smart,H. 459;38 N. Newmarket v. 45 N. H. it “has87),”not been thisdetermined whether statute has beenjudicially
But this it isadopted. not toimportant inquire,concerning

“since courts of and inherenthaveequity original jurisdictionMooney,charities,over of the statute.” v.Goodaleindependent
60 N. H. 528, 533; 1.S., 205,P. c. s.

“ A in sense,the . . . defined as acharity, belegal may gift
to be law,with for the ofapplied, benefitconsistently existing
an indefinite number of either their mindspersons, by bringing
or hearts under the influence of education or reliev-religion, by

their disease, constraint,bodies from assist-ing orsuffering, by
them to inestablish themselves or main-ing life, or by erecting

taining works,or or otherwise thepublic lesseningbuildings
ofburdens is whetherIt immaterial thegovernment. purpose

is called charitable in the if is so as toitself, it describedgift
show that it is in its 14charitable nature.” Jackson v. Phillips,
Allen 539, 556.

No thearises as to testator’s to create a trustquestion' right
for the of the in a and re-“burial lotpurpose properkeeping
spectable The state of the of suchcondition.” creationapproves

andtrusts, a for the there-of trusteesprovides way appointment
for ; 8;whenever a s. s.40, lb., 51,exists. P. c. 5 c.S.,vacancy
Law^s 19;c. is1891, 1893, 68;Laws c. c. It in1897,Laws 6.
relation to the of a trust for the of masses aboutcreating saying
which isthere contention.

“ The doctrine of uses from the statutesuperstitious arising
Edw. VI, c. which devises for massesunder(I procuring14)

were held to . Unitedbe void . has never in the. obtained
States. In this is andthere absolute religious equality,country
no in isdiscrimination law made differentbetween religious

Ill. 462;creeds or forms of v.worship.” Clogan,171Hoeffer
Holland v. DanaAlcock, 329;Y. v. 2312, Wilhite,108 N. Gass
170; 224; McCole,Church v. 1 Watts 218, v.Remington, McHugh

166; Rhymer’s Schouler,97 Wis. Peti­142;93 Pa. St.Appeal,
tioner, of426;134 BillAmend., 1;Mass. Const. U. art.S.,

art.Rights, 5.
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considered whether theremains to be ofIt masses cansaying
“ charitable use.”as abe upheld

a inIa. trust for theHuble, 429,In v. 75 bequestSeda benefit
“directions tochurch, with invest saidof a Catholic money

of said and thatchurch,the benefit service be held inforsafely
held tofor soul was be valid as amysaid church be­yearly,”

use.a charitabletoquest
“a426,134 Mass. forPetitioner,In burialSchouler, bequest

and the residue for charitableand funeral expenses purposes,
“valid the thatwas held to be on massesmasses,” etc., ground

the churchceremonials or observances of ofare whichreligious
member,a and come withinwas theshe religious,testatrix][the

are aswhich charities.”uses upheld publicpious
the142,93 Pa. St. after certainAppeal, testator,In Rhymer's

all of histhe residue estate “to St.bequeathed Mary’slegacies,
in masses for thechurch, to be benefit andexpendedCatholic

use,and it held asoul;his was to beof” butreligiousrepose
a statute that stateof of such be-failed because all.requiring

with due at leastexecuted one calendarto be formalityquests
“of the Thethe decease testator. court said:month Thebefore

declared the use tohas or which his be-testator clearly purpose
It is into be massesshall be for theapplied. expendedquest

of his soul. "Whilethisand not bemaybenefit repose regarded
the the word,use ofas a charitable itacceptedwithin meaning

sense of the term ... ais in every propercertainly religious
with which thethe denomination testator touse. In appears

the mass is as aidentified,have been regarded prominent part
andof the service to the Romanworship. Accordingreligious
there,faith exists an intermediateCatholic of state of thesystem

finaldeath and before whichaftersoul, judgment, during guilt
and unatonedlife for must be and theincurred expiated;during

to which the souls of the arepenitenttemporary punishment
be or arrested thethus maysubjected mitigated through efficacy

the mass as a sacrifice. Hence the forof propitiatory practice
the It cannot bemasses for doubted that indeparted.offering

andof the testatorthe masses forobeying injunction offering
histhe and of soul the bebenefit wouldrepose officiating priest

and none theservice,a less so because in-performing religious
inwould be invoked behalf of thespeciallytercession testator

inis the same kind whether italone. The service bejust desig-
thenated to welfare of one orspiritualpromote many. Prayer

a is as afor the conversion of impenitent purelysingle religious
a for the salvation of Theact as thousands. servicespetition

in theintended be out trust createdto byperformed carrying
wellthe testator’s as as the to bewill, objects attained,designed

all inare their character.”essentially religious
In with this last case is the recent decision ofharmony Hoeffer
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Ill. where the462,v. 171 testator left to theClogan, Fam­Holy
its successors andChurch, real estate inily trust to sellassigns,

inand the masses forproceeds the ofexpend saying hisrepose
soul, and the souls of his deceased wife, andmother-in-law,

and abrother-in-law; in trust to be inlegacy expended saying
the of themasses for souls of his andrepose father, mother, sis­

The devise and charitable,ter. were held to be andlegacy were
not allowed fail want ofto a It isby competent trustee. said in

“the that while theopinion testator have a belief thatmay it
will benefit his soul or the souls of others fordoing penance
their it is also a benefitsins, to all others who attend ormay

in An act ofit.participate wouldpublic notworship certainly
be of that characterdeprived because it was aalso me­special
morial of some or because shouldperson, be in­special prayers

included the services for Memorialparticular servicespersons.
are often inheld churches, but are lessnot acts ofthey worship
because of their memorial character. . . . The mere fact that
the was with thebequest intention ofgiven some ben­obtaining
efit or from some motivepersonal does not rob it of its character
as charitable.”

The of mass is a ceremonial celebrated the insaying by priest
church where all whoopen choose be andmay present partici­

It is atherein. solemn andpate ritual from whichimpressive
drawmany solace,spiritual andguidance, instruction. It is

in its form and in its andreligious clearly comesteaching,
within that class of trusts or uses indenominated law as charita­
ble. And while the effect of these services the membersupon
of this church is and theimpressive beneficial, money expended
for the celebrations thereof is of benefit to the and is toclergy,
be and maintainedupheld for this reason as one of the cherished

ofobjects uses. Dublinreligious Case, 459;38 N. H. v.Hoeffer
Ill.171 462. TheClogan, of such trusts is in har­upholding

with the of ourmony law.principles
2. The executor is not to set one sum for theempowered apart

care of the burial andlot another for the of Themasses.saying
branches of the trust are to be administered and thetogether by
same trustee. The discretion with which the is in­executor
vested extends to the methods to be inonly theadopted per­
formance of this The iswhole trust to beduty. administered

him v.by Sawyer, 39 N. H.(Brock or some one else547), by ap­
inpointed his theplace by court.probate S., 198,P. c. s. 6.

Casedischarged.
All concurred.


