
N. ELLIS v. ASSOCIATION. 385'H.]

andthe bond to debts the title to him aspay legacies, passed an
Batchelder v. Russell, 39;individual. 10 N. H. v.Tappan Tap­

68;H. Mercer v.50, Pike,30 N. 58 N. H.pan, 286.
made the anddemand,Peltiah the was delivered to-­property

if heas executor. But should now as anhim, indi­attempt,
valuerecover its from the officervidual, to theupon ground

shouldthe not have thethat been delivered toproperty execu­
in the individual,the title the that hetor, factbeing represented

in thethe title was executor would as anthat operate estoppel.
thethis reason officer is not liable owner;For to the and as the-­

inhad no interest thedebtor attachable the officer is.property,
to the creditor. Allnot accountable of the officerliability being;

at an he cannot maintain thisend,thus action the re­against
323;Maxam,v. 68 N. H. ScottWhittredge v.ceiptor. Whitte­

more, 309,H. 321.27 N.
the effect of the settlement of inWhat the estate the insolvent

thecourse be of the aismight upon liability receiptor, question
Davis,See v.Moodynot considered. N. H. 300.67

In accordance with the terms of the case, theagreed plaintiff
have a trial the of Peltiah’s title to theupon questionmay

from that derived under thehorses will.apart

Casedischarged„
All concurred.

Sullivan
June, 1898.

Ellis v. Blue Mountain Forest Association.

impliedis founded on anway necessity grant,of and cannot existA unless
ownershipa unityhas been former of of thethere two estates.

preserveof aproprietors game enclose its limits landIf the within of an-
upon they their wild and animals todangerousother which suffer run at
the is one for which an action at does notlarge, wrong law furnish an

andadequate remedy, may by injunction.which be restrained

ok to recover a tract of land inEntry,Writ with atCroydon,
a in for inEquity,count of Bill additional relief rela-second

Facts found the court.tion thereto. by
in inThe his count that he has title to,,plaintiff equity alleges

inand to be the de-of,peaceable possession premisesought
his firstin which are enclosed and surrounded oncount,scribed

lands of the andall sides defendants the-them,by occupied by
so known as Corbin and that theoccupiedlands being park;

lxix. 26VOL.
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a tenfence about feetis erected andhighenclosed bypark
thusdefendants. The enclosedby pai’kmaintained tbe includes

and is stocked and thethe premises, occupied byplaintiff’s
anda of wildwith animals.variety dangerousdefendants great

that when the defendants title to theiracquiredHe also alleges
hadand for a time certainwere, been,therelands, long high-
whichmeans of the hadtherefrom, plaintiffbyways leading

defendants,thehis but and in-access to premises; contriving
and thethe value of'hisdestroyto injure plaintiff prem-tending

the as butaforesaid,erected fence means ofbynotises, only
andinducements,persuasions, arguments, pro-representations,

and inof these thisdiscontinuance highways,cured the way
hisof access tothe unless hepremises,have plaintiffdeprived

orforce,same or trespass,the by incurringshall obtain by great
from thehis and necessary exposureto person propertydamage

he that theanimals. Wherefore defend-praysto the dangerous
a suitable,with safe,furnish him conven-ordered toants be

to his over their andwmy premises land,and unobstructedient,
as isrelief just.such otherfor

• of disclaimer as to thefiled a first count.defendants pleaThe
said itin they allegedthe count equity, nothing entitlingAs to

theand ifrelief, entitled theto equitable allegationsthe plaintiff
law anrelief, the courts of furnishedto adequateanyplaintiff

admitfurther the of thedefendants validityThe plain-remedy.
are included in thehis lands surroundedparkand thattitle,tiff’s

aand by greatas he of theiroccupieda fence, varietyalleges,by
animals, arewhich deny dangerous.theywild

with the act ofinassociation, 1895compliance legislativeThe
of caused theCorbin park,the betterfor protection following

in Sullivanin a :newspaper printedto be countypublished
“ NOTICE.

“ thean act of the stateby legislatureofIn passedpursuance
■theand ongovernor, MarchbyapprovedNew Hampshire,of

‘An act for the better ofprotection Corbinentitled1895,28,
all thatto the Blue Moun-personsis herebynotice givenpark,’

a andAssociation, corporation organizedForest existingtain
of hasof the state New Hampshire, purchased,the lawsunder

for theand ofdevoted, dedicated,out, purpose maintaininglaid
fish,and andbirds,for propagating protectinga parkprivate

with the andlands, otherpondsall certainthose togethergame,
situated in the ofboundaries,their Sulli-within countywaters

. . isdescribed. . Said surroundedterritoryas hereinaftervan,
and contains thou-fence about twenty-fivea continuousby high

within its limits of theless,acres, including partssand more or
Cornish, Plainfield, Grantham,andtowns of Croydon,Newport,
asknown and Grantham moun-Croydonand the mountains

as the Corbinknowntains, commonly park,”being
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is secured locksthe byto park gates,entrance throughThe
a issued theof keepers, pass bythe charge uponand under

or other proper person.superintendent
the constituted aformerlyplaintiffowned byThe premises

isnow About one halfare woodthefarm, but buildings gone.
isremainder There no accessland, and the pasture.and timber

theof animals thereinthe Somepark.to it except through
has aThe been furnishedplaintiff passat timesare dangerous.

fenceare to their atanddefendants, they willing opentheby
and him to cross their land fordesire,he may permit.any point

timber,his or foroff wood and otheranyofthe purpose getting
his hewith willprovidedin connection property, paypurpose

a and them for ac-of recompense anythe expense gate-keeper
suffer from such andopening crossing.maytual theydamage

the of theat the time of commencement plaintiff’sPrior to and
and werehad morehis aforesaid beenaction, occupiedpremises
and theanimals,the defendants’ wild defendants haveor less by

themto exclude therefrom.done nothing

Ira for theColby, plaintiff.

theHosca Parker and Albert S. for defendants.Wait,W.

is thece, J. One whetherpresented plaintiffWalla­ question
his bill in asks that theis entitled to relief under Heequity.

a suitable,to furnish him with con-safe,defendants be required
venient, their his.and across land to Hewayunobstructed

he had access his lands certainclaims that once to through
defendants have induced the authorities towhich thehighways

and reason hisdiscontinue, for that and because land is wholly
defendants’,the he is entitled to a of neces-surrounded by way

of the the authori-The discontinuance byhighway propersity.
if defendants,even induced or moved the theby wouldties, give

the defendants’ affordland,of northroughright wayplaintiff'no
in thisrelief ofhim of The correctnessany ground proceeding.

the discontinuance cannot be attacked orproceedings inquired
in Stateinto this v.collaterally Kennedy, 65 N. H. 247.way.

theat the time of discontinuanceThe could have beenplaintiff
andaction,heard that could also have hisagainst presented

•claim under our P. c.S.,for statute. 72.damages
The fact that the land is surroundedcompletelyplaintiff’s by

thethe defendants’ does not of itself aplaintiff’give way by
A isover their land. founded on annecessity way by necessity

a land toWhen which there is operson nImplied grant. grants
his own land,over or retains landof which isway exceptright
the heinaccessible over land which a ofexcept conveys, right

is to have been or reserved. But with-way presumed granted
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of there willa be no ofunity ownershipout way necessity. If’
acan land withever be of no toparcelthere ofright way it, a

willof it no to over theconveyance convey right pass adjoining
of a however itland benecessary may to thestranger, enjoy­

of the land Thement couldconveyed. in thatgrantee case
no than hisrighthave grantor Proctorgreater possessed. v.

Kimball v.822;10 Exch. Railroad, N. 448;27 H. Pin­Hodgson,
306;H. Nichols56 N. v. 24McDuffie, Luce,v. Pick. 102;gree

70;v. 51 Conn. v.Raymond, Tracy Atherton,Woodworth 35 Vt.
Md. TheHook,Oliver v. 47 301. facts52; disclosed do not

circumstances, which the aanyshow ofgive plaintiff right way
across the defendants’ land. There isby nonecessity ofunity

a of afrom which canby bepossession grant way necessity
It thatdoes not the ever hadappear plaintiffpresumed. any

of of the different ofway through any includedpieces landright
the them;in the defendants owned andbefore thepark fact-­

thehave all landstheythat hispurchased tract-­surrounding
inhim their land which didno he not inhaveright the-­gives

before them. Theparcels they acquiredseveral hav­plaintiff
land,of over the ano defendants’way court ofrighting equity

decree him Our statutescannot one. the outauthorizing laying
theof for accommodation of individualshighways S., c. 67,.(P.

s, 16j provide by plaintiff waya method thewhich can secure a
his land.to

also asks that theThe defendants beplaintiff to-­compelled
owntheir animals their andupon land, be restrainedkeep by

tofrom them his land.permitting go uponinjunction Although,
will interfere in casenot the of a which istrespass tem­equity
in its nature and and foreffect, which theporary remedylegal

action is if theof an at law is ayetadequate, trespass continuous-­
actsif of are done threatened,one or orrepeated wrong although

acteach itself not be destructive or causeby may irreparable
and for if it alone anwhich stood action at lawinjury, might

an the entire bebe adequate remedy, may or-­wrong prevented
on ofthe astopped by injunction, ground preventing multiplic­

suits and the of theofity inadequateness 3legal Pom.remedy.
721;2 BeachJur., 1357;s. s. 2Eq. Jur., Sto.Eq. Jur., s.Eq.

925; 261;Coev. H. 254,37 N. BurnhamCompany, v. Kempton,
;H. 78, Noonan,44 N. 95­ Wheelockv. Y.108 N. The179. plain­

surrounded thetiff’s defendants’premises wholly land,,being by
have the whole tract with a fence-enclosed ten feetthey high

“aand have notice that havepublished stating they purchased,
devoted, and forout, dedicated,laid the ofpurpose maintaining

a the andfor ofpark fish, birds,private propagating protecting
and this tract of itland, and'very metesgame,” describing by

thehave in abounds. ofThey placed park wild'great variety
some of which at times areanimals, and suffered.dangerous,
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willthem to roam at over the enclosure,whole theincluding
beenland, which has more or less inplaintiff’s thisoccupied

inThe defendants have this hadmanner. the actualway pos­
isession the and theland,of is of suchplaintiff’s possession a

that he cannot avail of•character himself the offersafely of the
•defendants let at timeto Mm theirany andpass through gates

his land -and therecover If:go upon possession. by ataking
with him he shouldsufficient force there and thego regain pos­

ithe not holdsession, could a continualexcept retention ofby
•aforce there to drive oif these wild asbeasts shouldthey again
•come Thehis land. act of the defendants in thusupon appro­

the use the land theplaintiff’sof to of theirpriating purposes
ais From' the nature.game trespass. ofpreserve, thisthings,

will continuous so asbe the defendants use•trespass long their
as do and factsnow, the indicate intendpark they to con­they

tinue the use actions of lawpermanently. would fur­Repeated
nish no to the In anremedy action of tres­adequate plaintiff.

itsto date could be andpass, only recovered, for thedamages
of thecontinuancesubsequent repeated actionstrespass would

have to Thebe maintained. defendants themight pay damages,
•and, if is nothere other continue the occu­adequate remedy,

in theirof ofpation them­permanently spite wrong, making
inselves, effect, tenants who could not be Thedispossessed.

theis continued unlawfulwrong andoccupation, any remedy
that does end itnot is to redress theinadequate or re­injury
store tothe his refuseinjured To theparty rights. injunction

aasked for would allow to an innocentwrongdoer compel per­
son to lease his for suchperpetually property as hedamages

inbe able to recover actions ofmight repeated andtrespass,
him of the histo estatedeprive right himself. It isenjoy un­

for the to establish hisnecessary plaintiff law,at as theright
defendants admit have no in his land. Burnhamthey right v.

An willKempton, issuesupra. theinjunction defend­restraining
ants from or their animals tosuffering thepermitting go upon

land.plaintiff’s
In this view it is to determine whether theunnecessary plain-

tiff can maintain his writ of or should haveentry, tres-brought
taken theof matter willEquity jurisdiction settlepass. having

canit. The have isplaintiff he entitled to as-any damages
sessed the trial aterm,at and writ of can bepossession issued
then if Fowlerfound v. H.necessary. Beckman, 66 N. 424. The

can be at.costs also that time.matter .of adjusted

Case discharged.

'Blodgett, «T.,did not sit: the others concurred.


