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The words of limitation used in the devises of real estate to
Elizabeth and Charles are apt words to convey life interests to
them and vested remainders to their children and the represen-
tatives of deceased children. In the case of Charles, it is pro-
vided that his children are “to come into possession of said
premises after the termination of the estates herein bequeathed
to the said Charles and his widow,’— clearly implying that
the rights of the children came into being previously and were
unconditional. If the intention had been to have the right in
the property and the right to its possession arise at the same
time and depend upon the same conditions, the matter of pos-
session would not have been singled out and made the subject
of a special provision. The uniformity in the form of expres-
sion adopted for devising both real and personal estate shows
that the intention was the same in respect to both. In fact, in
the case of Elizabeth, the testator joins real and personal prop-
erty in one devise, applying his language to both kinds of
property indiscriminately.

It is argued that the fact that the testator expressly limited
the interest of William’s widow to her life shows that he did
not intend she should have a greater interest under any circum-
stances. It is true that he did not intend she should acquire a
greater interest directly from him, but he did not undertake to
interfere with the operation of the laws of descent upon the
property after it had vested. Upon the death of Kugenia, Abby
became the owner of the six thousand dollars, not by virtue of
any bequest directly to her, but by descent from KEugenia, to
whom it was given by the will.

Case discharged.

Warnnace and Youwe, JJ., did not sit: the others concurred.

Rockingham,
Dee., 1898.

CosTELLO . PorrsmoutTr Brmwine Co.

A by-law of a corporation providing that the indebtedness of a stockholder
thereto may be considered a lien on the shares standing in his name, and
giving the directors the option of cancelling such shares to the extent of
the indebtedness and crediting their par value on the account, when such
indebtedness shall have existed for three months and after demand and

refusal, is binding upon a stockholder who is chargeable with knowledge
of its existence.

AssumpsIt, to recover dividends declared between Augflst 18,
1878, and the date of the writ, December 24, 1897, upon four
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ghares of the defendants’ capital stock. Pleas, the general issue
and the statute of limitations. The defendants also filed g bill
.in equity alleging that they cancelled the plaintiff’s stock, Au-
gust 13, 1878, and gave him credit for its par value upon his
indebtedness to them, in accordance with authority contained in
their by-laws, and that if their action in this respect was illegal,
the plaintiff, by acquiescence and laches and by the operation of
the statute of limitations, has lost his right to ebject; and pray-
ing for a surrender and cancellation of the certificate. Facts
agreed.’ ,

gThe defendants were incorporated under the general law of
the state in December, 1875, < for the purpose of manufacturing,
brewing, and exporting from the state of New Hampshire, for
lawful sale and consumption, beer, ale, and other malt liquors
by whatever name called, and for making malt, casks, and bar-
rels, and carrying on all other lawful business connected there-
with.” Their place of business is Portsmouth in this eounty ;
and a portion of their business is the illegal sale of malt liquors.
Their eapital stock is divided into shares of the par value of
$500, of which the plaintiff was the owner of four shares, July
1, 1876, and is still, unless he has lost his right.to them by the
acts of the defendants or by his own acquiescence therein and
laches, or by the operation of the statute of limitations. Iis
certificate of stock states that the shares are “mnot transferable
except in accordance with the company’s by-laws.” At a meet-
ing of stockholders held November 21, 1876, of which the plain-
tiff had notice and at which he was chosen a director, the follow-
ing by-laws were adopted: * Any stockholder owing money to
the corporation, whether for ale, barrels, or any other cause,
shall not have the right to sell or transfer his share or shares till
such liability is discharged, and the corporation by its directors
shall have the right to consider such indebtedness as a lien on
any share or shares standing in the name of such stockholder
on the books of the corporation, and shall refuse to transfer
it or them to the name of any other party till such indebtedness
is paid. The corporation by its directors shall have the optiom
of cancelling the share or shares of any stockholder to the ex~
tent of the indebtedness due by said stockholder to the corpora-
tion and placing the amount, at the rate of five hundred dollars
for every share so cancelled, to his credit on his account: Pro-
vided, however, that said indebtedness shall have been due for
at least three months, that payment shall have been demanded
and refused, and that the vote to cancel such share or shares
shall have been passed by at least two thirds of the directors at
some regular meeting.”” The by-laws were printed and distrib-
uted to the stockholders soon after December 5, 1876, in accord-
ance with a vote of the directors at a meeting holden on that
day, at which the plaintiff was present.
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The defendants sold ale, beer, and porter of their own manufac-
ture to the plaintiff, delivering them iu the original packages te
a common carrier at Portsmouth, which transported them to the
plaintiff at Boston, Massachusetts, where they were sold by him
without violation of local law. The plaintiff became indebted
to the defendants in this way, and during all the time between
January 1, 1877, and August 13, 1878, was owing them $2,50¢
and more, and on the latter date, $3,262.60. The amount due
was demanded of him by the defendants in February, 1878, and
again prior to August 18, 1878. At a regular meeting of the
directors held on the last named day, at which five of the seven
directors were present,—the plaintiff and one other being ab-
sent,—the following action was unanimously taken: “ Vofed,
that Mr. Costello’s four shares of capital stock be cancelled and
become the company’s property from this date, and the amount
of two thousand dollars be placed to his credit on account”;
and “ that the treasurer be and is hereby authorized to sell the
four shares of stock formerly owned by J. II. Costello to some
person or persons who he may consider will be a benefit to the
company.” On the next day the defendants credited the plain-
tiff with $2,000 upon his account for this stock. The corporation
was solvent at the time, and its stock was worth no more than
par. A monthly statement rendered by the defendants to the
plaintiff, September 1, 1878, in accordance with their custom,
showed the credit of the $2,000 for the stock and a balance of
$1,215.62 still due. Between this date and May 25, 18883, the
defendants rendered statements to the plaintiff’ monthly, all
based upon the balance after the credit aforesaid.

The plaintiff retained the certificate for the four shares of
stock until it was impounded in this action. The defendants
have not recognized him as a stockholder since August 18, 1878.
They reissued the shares, January 14, 1880, and have paid divi-
dends to, and otherwise recognized as owners, the persons since
holding them. The plaintiff’ appeared at a directors’ meeting
held in 1884, and at one or two previous meetings, and de-
manded payment of the dividends upon the stock, which was
refused on the ground that he was not a stockholder; he also
made a number of other demands subsequently, but none after
January, 1887. He brought an action to recover the dividends
in January, 1885, which, after appearance by the defendants,
was entered ncither party,—the defendants paying nothing to
the plaintiff.

The questions arising upon these facts were reserved.

Clarence Hale and Arthur F. Belcher (both of Maine), and Cal-
vin Page, for the plaintiff.

Samuel W. Hmery, for the defendants.
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Cuasg, J. It is important to bear in mind that this is a suit
between a stockholder and the corporation. The question be-
fore the court is not complicated by the intervention of rights of
third persons. It is, what, if any, force did the by-laws have, as
between the stockholder himself and the corporation. It appears
that the plaintiff was a stockholder at the time of the adoption
of the by-laws and had been one since the preceding July, if not
from the time of the creation of the corporation. He was chosen
a director at the stockholders’ meeting at which the by-laws
were adopted, and soon afterward took part in a directors’ meet-
ing at which measures were taken to print them and distribute
them to the stockholders. His certificate of stock provides that
the shares named in it are “not transferable except in accord-
‘ance with the company’s by-laws.” In view of these facts, it
cannot be doubted that he knew of the provisions under consid-
eration. It does not appear that he objected to. them. By
‘them, the stockholders in effect agreed among themselves that
the corporation should have a lien upon the shares of a stock-
.holder for his indebtedness to the corporation, and his right to
sell and transfer the shares should be subject to this lien; and
that the corporation, by a two thirds vote of its directors at a
‘regular meeting, might apply the shares at the rate of $500 each
to the payment of the debt, after it had been due for three
months and payment had been demanded and refused. The
-stockholders were mutually benefited by this agreement. It
tended to protect the property, of which they were beneficiaries,
from loss. No reason is apparent why these by-laws were not
valid as between the stockholders. Each stockholder had a
-right to pledge his stock for his debts. Iis property in the
stock would be incomplete without such privilege. The stat-
utes of the state authorized the corporation to take security by
‘mortgage, pledge, or attachment of any property, real or per-
sonal, for the payment of debts due to the corporation. G. 8.,
.c. 188, ss. 6, 7. The stock of the corporation was property
{Seripture v. Soapstone Cb., 50 N. H. 571, 585), and it was not
excepted from this authority. In the case cited and in Buttrick
v. Railroad, 62 N. H. 418, there were attachments by a corpora-
tion of shares in its stock owned by its debtor. The by-laws
rendered a formal assignment of the stock unnecessary. They
performed that office themselves. If a lien arose under them,
“the fact would necessarily be known to the stockholder and the
corporation, and as to them, the policy of the law by which
secret liens are regarded with disfavor would not apply. The
by-laws and the acts of the parties constituting a contract, the
transaction would not be within the prohibition of the statute
‘against restraint upon the free sale of shares of corporate stock.
& 8., ¢ 184, s. 18; Thomp. Corp., s. 1081. Indeed, if the
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stockholder were not allowed to make such a contract, he would
be under restraint in respect to the sale of his shares. Hill v.
Pine River Bank, 45 N. I 800, 309. ~

‘When the plaintiff obtained credit from the defendants, it
must have been upon the terms prescribed by these by-laws.
The minds of the parties (the corporation acting by its stock-
holders) met in regard to the matter, resulting in a contract by
which the defendants acquired a valid lien upon the plaintiff’s
shares of stock to secure his indebtedness. 1 Mor. Corp., s. 201,
et seq.; Beach Pr. Corp., s. 644; Thomp. Corp., ss. 1082, 2821 ;
Cook Stock & Stockh., s. 522, et seq.; Jennings v. Bank of Cali-
fornia, 79 Cal. 828; Vansands v. Middlesex County Bank, 26 Conn.
144 ; Hill v. Pine River Bank, 45 N. H. 800, 809. On August
18, 1878, the indebtedness being due and its payment having
been refused (neglect being equivalent to refusal) although de-
manded nearly or quite six months before, the directors at a reg-
ular meeting took the steps required by the terms of the contract
to apply the stock toward the payment of the indebtedness.
Five of them— two thirds of the whole number — voted to can-
cel the stock and credit the plaintiff with its par value. The
credit was made accordingly, and the plaintiff was informed of
it the first of the following month. This fulfilled all the re-
quirements of the contract in order to transfer the title to the
defendants. By the transaction the plaintiff received the full
value of his stock, and the defendants received payment of an
equal amount of the plaintiff’s debt. The transfer necessarily
operated as a cancellation of the stock for the time being; for
while the stock was in the corporation’s possession it was not
available for voting or dividend purposes. But the corporation,
being solvent, could complete its authorized capital by reissuing
the stock at any time. Currier v. Slate Co., 56 N. II. 262, 268.
The directors provided for this when they cancelled the stock;
and the shares were reissued and presumably sold, January 14,
1880, which was within two years after the corporation’s title to
them had been perfected. This wasa compliance with the direc-
tion of the statute on the subject. G. 8., ¢. 183, s. 7. The
plaintiff’s neglect for nearly nineteen years to assert a title to
the shares by beginning and effectually prosecuting legal pro-
ceedings for the purpose is well-nigh conclusive evidence of his
acquiescence in the adverse titfle thus created. DBut however
this may be, by his contract with the defendants, they acquired
first an equitable lien upon the stock and then, by pursuing the
course prescribed by the contract, an absolute title. By the loss
of his title the plaintiff’ lost the right to the dividends incident
to the stock.

This view of the case renders it unnecessary to consider
whether the indebtedness of the plaintiff to the defendants for
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malt liquors sold as these were, or the indebtedness of the de-
fendants to the plaintiff for dividends arising from an illegal
business, can be enforced by legal proceedings. The law will
not undo executed contracts because they are tainted with ille-
gality, at the suit of a party who is responsible equally with the
opposing party for the illegality.

Case discharged,.

All concurred.

Rockingham,
Dec., 1898.

Frrrows 4 a. v. RipiEy 4 a.-

The legal estate in land in which a use is created vests by the statute of
uses in the cestui que wuse, and his deed transfers the title,

B 1xn Equiry, to remove a cloud from the title to certain
real estate which the plaintiffs claim to own. TFacts found by a
referee.

Burnham, Brown ¢ Warren, for the plaintiffs.

G. K. 4 B. 1. Bartlett and Edwin G. Fastman, for the de-
fendants.

‘Warrnacg, J.  Richard Fellows negotiated the purchase of the
land, paid the consideration, and took the deed in his wife’s
name, under circumstances which show it was not a gift to or

“ settlement upon her, but created a use in his favor. The plain-

tiffs elaim title to the premises as the heirs of the wife, and the
defendants under a-deed of Richard to them.

Under the statute of uses (27 Hen. VIIIL, ¢. 10), which is im
force in this state, Richard, who was the cestui que use, became
the legal owner of the land. The statute of uses executes the
use, and vests the legal estate in the cestui que use. Huichins v.
Heywood, 50 N. H. 491. Richard’s title passed by his deed to the
defendants. Osgood v. Eaton, 62 N. H. 512.

Decree for the defendants.

Youne, J., did-not sit: the others concurred.




