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The words of in reallimitation used the devises of estate to
Elizabeth and Charles are to life interests towordsapt convey
them and vested and theremainders to their children represen-

Charles,tatives of deceased children. In case it isthe of pro-
“vided that his children are ofto come into saidpossession

after the terminationpremises of the estates herein bequeathed
to the said Charles and his thatwidow,”—clearly implying
the of the children came into and wererights previouslybeing
unconditional. If the intention had been to have the inright
the and the to its arise at the sameproperty right possession
time and the ofsame the matterconditions,depend upon pos-
session would not have been and made theoutsingled subject

aof The in the form ofspecial expres-provision. uniformity
sion for both real and estate showsadopted devising personal
that the intention in infact,was the same to Inboth.respect
the case of Elizabeth, the testator real andjoins personal prop-

inerty devise,one his to kinds ofbothapplying language
property indiscriminately.

It is that the fact that limitedthe testatorargued expressly
the interest heof William’s widow to life that didher shows
not intend ashe should have under circum-interestgreater any
stances. It is true that he did not intend she acquireshould a
greater interest from but he did not undertake todirectly him,
interfere with the the descent theof laws ofoperation upon

itafter had vested. the death ofproperty Upon AbbyEugenia,
became the owner of the six virtuedollars,thousand not ofby
any her,to tobequest but descent fromdirectly by Eugenia,
whom it was the will.given by

Case discharged.

JJ.,Wallace and did not the others concurred.Young, sit:

Rockingham,
Dec., 1898.

BrewingCostello v. Portsmouth Co.

by-law corporationa that aprovidingA of the indebtedness of stockholder
name,thereto considered a lien on the inmay be shares his andstanding

optionthe the of to the extentgiving cancellingdirectors such shares of
account,the crediting parindebtedness and their on the suchvalue when

indebtedness shall have existed for three months and after demand and
refusal, is isbinding upon knowledgea stockholder who withchargeable
of its existence.

recover 13,to dividends declaredAssumpsit, between August
writ,and of1878, 1897,the date the December 24, upon four
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Pleas, theshares of the defendants’ stock. issuecapital general
filedand the statute The defendants alsoof. limitations. hilla

the stock,in that cancelled Au-equity plaintiff’stheyalleging
its valueand him credit for hisIB, 1878, par upongust gave

in with contained inthem,indebtedness to accordance authority
in thistheir and that if their action wasrespectby-laws, illegal,

thelaches and ofthe and by operationplaintiff, by acquiescence
andstatute has lost his tolimitations,the of right object; pray-

the Pactsfor a surrender and cancellation of certificate.ing
agreed.'

under the law ofThe defendants were incorporated general
in the ofDecember,the state “for1875, purpose manufacturing,
and from the state of New forHampshire,brewing, exporting

and other maltbeer, ale,lawful sale and liquorsconsumption,
andcasks,name and bar-called, malt,whatever for makingby

all lawful connected there-and on other businessrels, carrying
;in thisTheir of is Portsmouthwith.” businessplace county

maltand a is the sale of liquors.of their businessportion illegal
of the value ofTheir stock is divided into shares parcapital

shares,the owner of$500, of which the was four Julyplaintiff
has lost his .to them thestill,and is unless he1, 1876, right by

therein anddefendants his ownacts of the or acquiescenceby
limitations. Hislaches, or the of the statute ofby operation
“ transferablethe shares are notcertificate of stock states that

ain At meet-accordance with theexcept company’s by-laws.”
the21,held of which1876, plain-of stockholders Novembering

a the follow-director,tiff had notice and at which he was chosen
“ to-were stockholder owing moneyby-laws adopted: Anying

barrels, cause,otherale,the whether for or anycorporation,
share or shares tillnot have the sell transfer hisshall to orright

and its directorssuch is the byliability corporationdischarged,
as a lien onthe such indebtednessshall have to considerright

the name such stockholdershare or shares in ofany standing
to transferand shall refusethe books of theon corporation,

till such indebtednessit or them to the name of otherany party
shall have theThe its directors optionis corporation bypaid.

the ex-the share shares stockholder toor of anyof cancelling
to the corpora-tent of the indebtedness due said stockholderby

five hundredand the at the rate of dollarsamount,tion placing
Pro-his credit his account:cancelled,share so to onfor every

due forshall have beenhowever, that said indebtednessvided,
demandedmonths, haveleast three that shall beenat payment

share or sharescancel suchrefused,and and that the vote to
atthirds the directorshave been at least two ofshall passed by

and distrib-some The wereby-laws printedregular meeting.”
1876, in accord-5,afteruted to the stockholders soon December'

on thata at a holdenance with vote of the directors meeting
at which the wasday, present.plaintiff



v.COSTELLO BREWING CO.N. 407H.]

ale,The defendants sold and theirbeer, of ownporter manufac-
to the inthem theture plaintiff, delivering tooriginal packages

carrier ata common which themPortsmouth, to thetransported
at where wereBoston, Massachusetts, sold himtheyplaintiff by

ofwithout violation local law. The became indebtedplaintiff
indefendants thisto the and all the time betweenway, during

1877, and1, 1878, was them13, $2,500January August owing
and on the lattermore, $3,262.60.and The amountdate, due

demanded of him the inby defendants 1878,was andFebruary,
13,to At a1878. ofprior August theagain meetingregular

on the nameddirectors held last at which five theday, of seven
directors were the oneand otherpresent,— plaintiff ab-being

thesent,— action wasfollowing taken:unanimously “Voted?
Mr. four sharesthat Costello’s of stock be cancelled andcapital

amount,date,the frombecome this and thecompany’s property
dollarsof two thousand be to his credit on accountplaced ”;

“ thatand the treasurer be and is authorized sellto thehereby
sharesfour of stock owned J. II. Costello toformerly by some

or hewho will be apersons may benefit toperson theconsider
On the nextcompany.” the defendants credited theday plain-

with $2,000tiff' his account for this stock. Theupon corporation
thesolvent at andwas its stock was worthtime, no more than

A statement rendered thepar. monthly by defendants to the
1878, in1, accordance withplaintiff, theirSeptember custom,

showed the credit of the for$2,000 the stock and a balance of
$1,215.62 still due. Between this date 25,and 1883, theMay
defendants rendered statements to the aliiplaintiff monthly,

thebased balance after the creditupon aforesaid.
The retained the certificate theplaintiff for four shares of

defendants,until wasstock it in this action. Theimpounded
have not him as a stockholder since 13, 1878.recognized August

shares,thereissued 14, and haveThey divi-1880, paidJanuary
dends to, and otherwise as owners, therecognized sincepersons

Thethem. at a directors’holding plaintiff appeared meeting
in 1884,held and at one or two andprevious de-meetings,

manded stock,of the dividends thepayment upon which -was.
also,refused on .the that he not a stockholder;was heground

amade number of other demands but none aftersubsequently,
dividends-,He actionJanuary, 1887. an to recover thebrought

1885,in which, afterJanuary, theappearance by defendants,
was entered neither the defendantsparty,— to-paying nothing
the plaintiff.

The these factsquestions were reserved.uponarising

ClarenceSale and Arthur F. Belcher of and Cal-(both Maine),
vin for thePage, plaintiff.

Samuel W. for theFm.ery, defendants.
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in mind that this is aIt is to bear suitChase, J. important
a and the The be­stockholder corporation. questionbetween

the intervention ofthe court is not offore complicated by rights
did the have,It if force asis, what, by-lawsthird any,persons.

himself and the Itthe stockholder corporation. appearsbetween
at the time of thewas a stockholder adoptionthat the plaintiff

ifsince the notthe and had been one preceding July,of by-laws
the He was chosenthe time of the creation offrom corporation.

at thea at the stockholders’ whichmeeting by-lawsdirector
aand in directors’ meet­soon afterward took partwere adopted,

them andmeasures taken to distributeat which were printing
His certificate of stock thatthem to the stockholders. provides
“ in accord­named in it are not transferablethe shares except

In view these itfacts,the of'ance with company’s by-laws.”
knew the under consid­•cannot doubted that he of provisionsbe

he them.It not that Bydoes appear objected to.eration.
thatin effect themselvesthe stockholdersthem, agreed among

a stock-have a lien the shares ofshouldthe uponcorporation
and his toto thefor his indebtedness corporation, rightholder.

andlien;to thisand transfer the shares should be subjectsell
at aa thirds of its directorstwo votethat the corporation, by'

eachthe shares at the rate of $500might applymeeting,¡regular
threeafter it had due forthe of the beendebt,to payment
Thehad demanded and refused.months and beenpayment

Itthisbenefited■stockholders were mutually by agreement.
beneficiaries,of weretended to the whichproperty, theyprotect

were notreason is thesefrom loss. No apparent why by-laws
ahadEach stockholderas the stockholders.valid between

in thehis Hishis stock for debts.to property■right pledge
The stat­without suchstock would be incomplete privilege.

take securityauthorized the to byutes of the state corporation
real orattachment of per­or any property,mortgage, pledge,

S.,due to the G-.sonal, of debts corporation.for the payment
wasThe stock of the6, propertyss.133, corporation.c. 7.

and it was notH.Co., 571,v. 50 N. 585),Soapstone(Scripture
and in ButtrickIn the case citedfrom this authority.excepted

a413, there were attachments by corpora­v. N. H.Railroad, 62
Thein its stock owned its debtor. by-lawsof shares by.tion

of the stock Theyrendered a unnecessary.formal assignment
them,a lien arose underthemselves. Ifthat officeperformed

and thethe stockholderbe known tothe fact would necessarily
whichthe the lawthem,and as to ofpolicy bycorporation,

Thewith disfavor would notsecret liens are apply.regarded
thecontract,aacts theand the of parties constitutingby-laws

the statutewithin the ofnottransaction would be prohibition
stock.free shares ofrestraint the sale of corporateagainst upon
if the13; Indeed,s. 1031.G. c. s.S., 134, Thomp. Corp.,
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contract,make such a he wouldnot alloAvedtowerestockholder
in the sale of his shares. Hillrestraint to v.respectunderbe

45 N. H. 309.Bank, 300,RiverPine
defendants,credit from the itthe obtained'When plaintiff

thesethe by-laws.been terms bymust have upon prescribed
its stock­actingminds of the corporation byThe parties (the

ainmatter,to contractmet in the byresultingregardholders)
thea valid lien plaintiff’sthe defendants acquired uponwhich

s. 201,secure his 1 Mor. Corp.,stock to indebtedness.shares of
2321;ss.644; 1032,s. Tliomp.et Beach Pr. Corp., Corp.,seq.;

Banket v. Cali­Stockh., s. 522, seq.;Cook Stock & Jennings of
Bank,323; Middlesex 26 Conn.CountyCal. Vansands v.fornia, 79

River H. On300,v. Pine 45 N. 309.144; Bank, AugustHill
the due and its1878, indebtedness13, payment havingbeing

de­tobeen refused equivalent althoughbeing refusal)(neglect
abefore,six the directors atmanded or monthsnearly reg­quite

of thethe the terms contractular took steps bymeeting required
thethe toward the of indebtedness.to stock paymentapply

—thirds of voted can­Five of them— two the whole number to
credit the with its value. Thecel the stock and plaintiff par

ofand the Avasinformedcredit was made plaintiffaccordingly,
all re­the first of This fulfilled theit the month.following

the theof the contract in to transfer title toorderquirements
received the fulldefendants. the transaction the plaintiffBy

anhis and the ofstock,value of defendants received payment
the transferamount of debt. Theplaintiff’s necessarilyequal

time foras a cancellation stock for theof the■operated being;
in the it notthe was waswhile stock corporation’s possession

theavailable for or dividend But corporation,voting purposes.
solvent, bycould its authorizedcomplete capital reissuingbeing

H. 262,the stock at time. Currier 56 N. 268.Co.,v. Slateany
stock;for theThe directors this when cancelledtheyprovided

sold, 14,and the andshares were reissued Januarypresumably
title towhich was within two after the1880, corporation’syears

direc­them had a with thebeen This wasperfected. compliance
tion The133,of the on the G. c. s.S.,statute 7.subject.

assert a tofor nineteen to titleplaintiff’s yearsneglect nearly
the shares andby effectually prosecuting legal pro­beginning

is hisfor the conclusive evidence ofceedings purpose well-ttigh
Butin the adverse title thus created. howeveracquiescence

be,this his the defendants, theycontract withby acquiredmay
an and thefirst lien the stock then,equitable upon by pursuing

contract,course the an title. the lossabsolute Byprescribed by
■ofhis title lost to the dividends incidentthe theplaintiff right
to the stock.

This toview of the case renders it considerunnecessary
whether forthe of the to the defendantsindebtedness plaintiff
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malt sold as these were, theliquors or indebtedness of the de-
fendants theto for dividends from anplaintiff arising illegal

canbusiness, be enforced by The law willproceedings.legal
not undo executed contracts because are tainted with ille-they

at the suit aofgality, who is theparty withresponsible equally
for theopposing party illegality.

Casedischarged.
All concurred.

Rockingham,
Dec., 1898.

RipleyFellows a. v. a.& &

The inlegal estate land in a is bywhich use the ofcreated vests statute
use,uses in quethe cestui and his deed thetransfers title.

Bill in Equity, to remove a cloud the title certainfrom to
real estate which the claim to Facts found aown.plaintiffs by
referee.

BrownBurnham, for theWarren, plaintiffs.£

&■K. 1. the de-B. Bartlett and Edwin forEastman,Gr.
fendants.

J. Richard of theWallace, Fellows the purchasenegotiated
land, the and took the deed in his wife’spaid consideration,
name, under a to orcircumstances which show it was not gift
settlement created use in his favor. Theher, but aupon plain-
tiffs claim thewife,title to the as the heirs of the andpremises
defendants ofunder a-deed Richard to them.

inUnder the statute uses isof Hen. c. whichVHI, 10),(27
force in state, Richard,this the cestui use,who was becameque
the land. theowner of the The statute uses executesoflegal
use, and vests the estate in use. Hutchins v.the cestuilegal que

to theN. H. title his deedHeywood,50 491. Richard’s passed by
Eaton,defendants. v. 62 H. 512.Osgood N.

theDecree defendants.for

J., did.not sit: theYoung, others concurred.


