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and the statement of the counsel to the effect that hisplaintiff’s
with them béenhad of such a character thatdealings usually

would, at this in athey be look transaction unfa-likely to light
vorable for the was not fair andefendant, but wasargument,

statement,unsworn and irrelevant thrust theintounlawfully
case for the sole of the the de-purpose juryprejudicing against

;fendant and since it this remark didis not found that not have
its natural effect minds of the mustthe the orderupon jury,
be

set aside.Verdict

did theWallace, not sit: others concurred.J.,

Belknap,
Dec., 1898.

v. MooreMoore a.&

J uponthe residue oí an is to condition that he shallgiven pay-estateWhere
his to them not constitute breach ofspecific payfailure does alegacies,

forfeiture,subsequent the to athe attached to estate so as workcondition
canjust compensationif no fixed for and bepayment pecuniarytime is

made.
and a forfeituremaythe intention of the testator be effectuatedIn such ease

and within reason-legaciesof the interest thereon aby paymentavoided
residuary legatee.ofassignee insolvencyable the in thebytime

Entry. testateDavid F. Moore diedWrit Factsoe agreed.
and,Laconia,a inin homestead place surviving1888, leaving

children, thethe anda of whomhim, plaintiffwidow and four
which has beenwill,his dulydefendant C. are two. ByJoseph

C. fivethe childrento each of except Josephheallowed, gave
andfurniture provisions,and his his householdto widowdollars,
his homestead,half ofundividedand the use and income of one

— un-remainas she shouldthe her life or so longlatter during
shouldhis widowand directed thatHe also orderedmarried.

“ a and comfortable sup-withbe furnished and provided good” a horsethathis andestate,from goodand maintenanceport
to her.expensefor her use withoutand beshould keptcarriage

C.,to defendant Josephestate theHe the residue hisofgave
“ thatthe provisionand and but upon expresshis heirs assigns,

orand outcarrythehe shall before-mentioned legacies,pay
thethe outshall for provisionsbonds carryinggive proper

Hehis ap-widow.the ofwritten for support”hereinbefore
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diedC. executor of the The widowpointed Joseph. will. in
1894. The defendant in of theJones is homesteadpossession

as of an debtor. Theplace, C., insolventassignee Joseph plain-
tiff seeks to recover one undivided of thefourth onplace,part
the that it has descended to him as an heir-at-law ofground
David because never the named inF., C.Joseph paid legacies
the andwill, never for out thebondsgave proper carrying pro-
visions of the inwill to the of David F.’s widow.respect support
The defendant Jones is to iftheready pay legacies, necessary
to his to the demandedprotect right premises.

S. for thePeaslee,Walter plaintiff.

.'Stone Shannonand Edwin F. for the defendants.Jones,

C. isBlodgett, J. For the of this it imma-purposes inquiry,
terial whether C. bond for the andJoseph gave proper support
maintenance of the Davidwidow of If he carried out theF.

for her the no bond wasprovisions will,support prescribed by
himof its terms if he failed; to■required by andexpress carry

■outthose the to take of theprovisions, advantageright failure
to her andwas terminated with her decease.personal
that the hasfive-dollar not beenAssuming plaintiff’s legacy

and that it is not a mere landthe devised topaid charge upon
theC., Did itsis:Joseph remaining question non-payment by

C. constitute a breach of the condition at-Joseph subsequent
histached to asestate, so t© work a forfeiture of which the

can avail himself ? the evidence us re-before weplaintiff Upon
it as that the inmust be answered thegard plain question neg-

ative.
The mere fact that the has not does notbeen ofpaidlegacy

itself aestablish forfeiture. For that its non-pay­aught appears,
ment have been for that atmay justifiable, as,entirely example,

timethe the estate vested in the and everC. wasJoseph plaintiff
since has been his in excess the or that thedebtor of legacy,

has so himself inconducted of it as toplaintiff respect amount
“ 1to a of itswaiver man willwherepayment. anyRegularly,

take of a if hecondition, enter mustadvantage enter,hemay
and he claim;when cannot enter he must amake and the reason

for ais, that freehold and inheritance shall not cease without
or claim, the feoffor waiveentry and, also, or thegrantor may

■conditionat his Lit. a. In such ascase,Co. 218 thepleasure.’
waive the and thus the estate tograntor condition, allowmay

continue, the it is held forbreach, necessarynotwithstanding
him to claim,enter if he and ifcan, not to make as evidence of
the assertion of his and his takeof intention to advan­rights
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it will be that be hasbreach; presumedof the otherwisetage
44 H. 12.1,Rollinsv. N.Riley,it.”waived

there was anthat unjustifiableBut it shouldsuppose appear
C. as to the that it wasof conditionbreach by Joseph legacy,

didand thedemanded, that seasonably everything-plaiutiffduly
“ the of hisas evidence of assertionhe to have doneought

breach,”—of thehis to take advantageand of intentionrights,
aid him in the whichcould recoveryitls 'not how itapparent

remain ofThe case would still one just pe-he seeks. admitting
and this is will interfereso,when equitycuniary compensation;

a of oran estate for breach covenantto the ofprevent divesting
As saidss. 1819-1324..2 Sto. Jur.condition. Eq. ed.),(12th

“ the booksJewett, 530, 534,in 40 N. H.Bellows,J., Smith v.by
relieve forfeituresare cases offull of where courts equity against

”;can made and it is notwhere in becompensation damages
his allheto doubt that if the obtainsplaintiff legacy,open gets

and all inthat,that the he should receive jus-testator intended
content;must bethat he for-he is entitled to have. Withtice,

favorable construction,him of the mostto the benefitgiving
from cases ofthere is his case ordinarytonothing distinguish

be or thatmade,forfeiture in which mayadequate compensation
“ ofaid him in the exactionrigorouswould incline tocourtany

exist.”the if was shown toforfeiture,extreme of anyright
The it is now too late to the conditionthatobjection perform

“is is not barred bynot sustained. A devise conditionupon
thetime is named within which conditionof when no timelapse

Thebe N. H. 508.Whidden, 507,v. 59may performed.” Page
thisWhenlegacies.will fixes no time the of thefor payment

time, inis made in reasonable viewso, be _payment may any
of all the circumstances.

andhas not beenIf, thetherefore, paid,plaintiff’s legacy
are ofhim,whether weit has has not been demanded byor

himthe testator tothat the manifest intention ofopinion give
forfeiture,a of the estatebut five effectuated,dollars still bemay

thethe ofdone,and allavoided, byto paymentjustice parties
as-time theand a reasonable byinterest thereon withinlegacy
theentered forWhen will bethis is donesignee. judgment

defendants.
Casedischarged.

All concurred.


