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But at common law husband and wife were disqualified to tes-
tify for or against each other, on grounds of public policy as well
as because of the interest which each has in the affairs of the
other. The danger of causing dissensions between them and oc-
casioning perjury,if they were allowed to testify, was one and an
important reason for the rule. Kelley v. Proctor, 41 N, H. 139;
Smith v. Railroad, 44 N. H. 825, 834 ; Young v. Gilman, 46 N. H.
484. The statute has also removed this disqualification in part,
at least, by providing that ¢ husband and wife are competent wit-
nesses for or against each other in all cases civil and criminal,
except that neither shall be allowed to testify as to any statement,
conversation, letter, or other communication made to the other
or to another person, nor as to any matter which in the opinion
of the court would lead to a violation of marital confidence.”
P. 8., ¢ 224, 20. It does not appear that the testimony of the
witness in this case was excluded, or would have been objection-
able, on either of the grounds mentioned in the exception in this
statute. It seems probable that he might have given testimony
bearing upon the issue without going outside the prescribed
limits of competency. He should have been allowed to testify
to this extent.

Hxception sustained : verdict set aside.

Broperrt, C. J., did not sit: the others concurred.

Belknap,
Dec., 1898.

StaTE v. WELLS.

The agent of a company having a permanent place of business in this
state, who goes about from town to town soliciting:orders and subse-
quently delivering goods, is not a hawker o¥ peddler within the mean-
ing of ¢. 76, Laws, 1897.

InprerMENT, under c. 76, Laws 1897, for exposing for sale and
selling tea, coffee, and spices without a license. Facts found by
the court. The defendant resides in Laconia and has not taken
out a license. Te was employed by the Grand Union Tea Com-
pany of Brooklyn, New York, to go from place to place in this
county with a team, selling at retail their goods, consisting of
teas, coffee, spices, and other groceries. He furnished the horse
used in the business, and the company furnished the wagon. He
solicited orders one week, and delivered the goods the next week.
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In the meantime he procured the goods of the company from a
stock kept by them at a branch store in Concord. Ile was paid
for his services by a commission upon his sales. Ie carried no
goods except those which had been previously ordered by his
customers. The question raised is whether sales made in this
way constitute an offence under the statute.

Frank M. Beckford, solicitor, for the state.

Jewell & Owen and Sireeter, Walker ¢ Hollis, for the defendant.

‘Warnacg, J. The indictment is for a violation of chapter 76,
Laws 1897, entitled, ¢ An act in relation to hawkers and ped-
dlers.” Section 1 provides that ¢ No person shall do any busi-
ness as & hawker or peddler, or go about from town to town, or
from place to place in the same town, exposing for sale or selling
any goods, wares, or merchandise,” except certain kinds of prop-
erty therein named, without a license. It is apparent from the
title of the act and from its terms that it was designed to affect
hawkers and peddlers, and to regulate their business. The lan-
guage used expresses the understanding of the legislature as to
‘what acts constitute the business of a hawker or peddler. This
definition is in accordance with the generally understood and
accepted meaning of those terms.

The only question presented is whether the defendant in doing
what he did without a license was guilty of a violation of the
statute. ¢ The leading primary idea of a hawker and peddler is
that of an itinerant or traveling trader, who carries goods about
in order to sell them, and who actually sells them to purchasers,
in contradistinction to a trader who has goods for sale and sells
them in a fixed place of business.”  Commonwealih v. Ober, 12
Cush. 498, 495. The defendant did not carry any goods about
with him for sale; neither did he expose any for that purpose.
He solicited orders for his employers, a firm having a permanent
place of business in this state, and subsequently delivered the
goods thus ordered. He made no sales on his own account. The
sales were made by the firm through the defendant as their agent.
The defendant in what he did was not doing ‘ business as a
hawlker or peddler,” nor was he “ exposing for sale, or selling,”
goods within the meaning of the statute. Commonwealth v. Ober,
supre ;. Commonwealth v. Farnum, 114 Mass. 267 ; Davenport v.
Rice, 75 Ja. T4; City of Stuart v. Cunningham, 88 Ia. 191; The
King v. McKnight, 10 B. & C. 734. The acts of the defendant in
taking the orders and afterward delivering the goods on those
orders for the company who employed him, were substantially
the same as those of the employee of the ordinary retail grocery
firm who takes orders and delivers goods. The only differenee
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is that the grocer’s clerk usually confines his operations to the
town or city in which his firm is located, while the defendant
extended his over a wider fleld. But no distinction can be made
between the acts of the two on this ground, because the language
of the statute makes it equally an offence for a person to go about
¢ from place to place in the same town, exposing for sale or sell-
ing any goods,” or for one to “ go about from town to town >
doing the same thing. Itis plain. that the legislature never in-
tended to include the usual taking of orders and delivering of
goods by the employee of a grocery store in the town where it is -
located within the prohibition of the statute, and to compel ‘that
class of persons to procure a license. Such a construction would
defeat one of the most important objects of the statute,— the
protection of local traders. When the only construction of the
statute under which the defendant can be held leads to so absurd
a result, it is evident the legislature never intended that acts like
those of the defendant should be included within the operation
of the statute. L

Case discharged.

Cuasg, J., did not sit: the others concurred.

Carroll,
Dec., 1898.

CATE ». ROLLINS.

The employment by an impecunious husband of labor to be performed on
premises owned by his wife, and ker knewledge of the work and superin-
tendence of a portion of it, do not, as matter of law, create an agency on
the part of the husband, or establish a ratification by the wife, ’

Assumesir, for labor. Facts found by a referee. The plain-
tiff made the contract for his services with J. L. Rolling, the de-
fendant’s husband. The defendant is the owner of the property,
consisting of a farm, buildings, and stock upon the same, upon
which the labor of the plaintiff was expended. J. L. Rollins has
no property in his own right. The defendant never specially
authorized the hiring of the plaintiff, but she knew he was work-
ing upon the premises and gave directions to him concerning a
part of the carpentry which he did. Subject to exception, judg-
ment for the defendant was ordered on the report.

Sewall W. Abbott, for the plaintiff.
Fdward F. Cate, for the defendant.




