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valuable andfor a consideration deliv-18, Hobsonor assigned
Perkins,and account to had notbe whonoteered knowledge

Quint filedOctober a32,the com-insolvency proceedings.'of
himselfand entitled to a whichdischarge,agreementposition

Quintand reside15. Hobson in thisNovemberwas granted
in the of Maine.and Perkins statestate,

for theHobbs,H.Josiah plaintiff.

for the defendant.Snow,Worcester,Gafney

were insti­When thePeaslee, J. insolvency proceedings
thereof,was court ac­and notified thetuted Hobson probate

hisof claims the defendant. Juris­quired jurisdiction against
is nothas once attached defeated bydiction that subsequent

v.164, 171; Martin,v. 12 Pet.Mathewson, Tapleyevents. Clarke
Mass.116 275.

all claims of the court hadThe to whichapplieddischarge
and the actions cannot be maintained.jurisdiction,

theJudgments defendant.for

C. did not sit: the others concurred.J.,Blodgett,

Merrimack,
Dec., 1898.

Ordway v. Boston & Maine Railroad.

nonsuit, on ofinvoluntary byordered the court the the insuf-groundAn
of a inficiency plaintiff’sof the evidence to authorize the verdict jury

favor, subsequent uponto a suit cause of actionhis is a bar the same
parties.between the same

thefor The defendantsCase, pleaded generalnegligence. (1)
between,rendered in a suit theand a formerissue judgment(2)

to thefor same cause action. secondthe of Replicationparties
anot rendered trial onthat the former was uponjudgmentplea,

asuit,merits involved in that was a non-the but uponjudgment
theat trial term.suit. Pacts found

of as the suitThe suit is for the same cause action be-present
At thatterm,the same tried at the October 1896.tween parties

his to the and submitted it.trial the caseplaintiff presented jury
aof the the court ordereddefendants,motionThereupon, upon
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which, the Atto the June lawnonsuit, plaintiff excepted. term,
the was overruled. At the1897, Octoberplaintiff’s exception

wasterm, 1897, entered for the defendants. Thejudgment plain-
did atiff’s counsel not move for of the questionrehearing

theyreserved in that acase, because understood injudgment
that action the order of nonsuit was a to thenot barupon prose-

another for the same cause. claimcution of action to haveThey
sincediscovered the former trial evidenceadditional totending

show the defendants of the characterbyknowledge dangerous
of the car was andcaused,draw-bar which thefreight by injury
of the defendants’ in the draw-bar to con-negligence allowing

in that condition;tinue thatalso, evidence to showtending
the did not and the exercise of reasonableplaintiff know, by
care could have known,not of the defect in the draw-bar or of
the attendant its use.danger upon

The the and find-questions arising upon foregoing pleadings
were reserved.ings

Hollis for theNiles, plaintiff.■Sargent,

Mitchell,Frank S. Streeterand John M. for the defendants.

The inBlodgett, C. J. this case is whether an in-question
nonsuit, ordered the for thecourt ofvoluntary by insufficiency

the evidence to authorize the to find a inplaintiff’s verdictjury
ahis is a bar tofavor, suit the same cause ofsubsequent upon

action between the same parties.
is familiar aIt law that former a court of com-judgment by%

theover andjurisdiction is, whilepetent parties subject-matter
an absolute bar to a theaction forsubsequentoutstanding, same

cause between the same or their if suchparties privies, judgment
is final and rendered the merits. In words,other theupon cause
of action becomes res the doctrine of whichjudicata, amount's

that an issue athis,to once determined court of com-simply by
be anas effectual bar topetent jurisdiction may interposed any

further of the same matter andlitigation by parties privies.
In the case it is not that all thepresent questioned requisites

to the defendants’ res ifexist,ofnecessary support plea judicata
the former was arendered the merits. As tech-judgment upon”“nical term, merits has been defined in law dictionarieslegal

“as matter in matterlaw,of substance as from ofdistinguished
form” and “the realas or substantial(Black; groundsBurrill),
of indefence,action or contradistinction to some technical or
collateral matter in ;raised the course of the suit.” (Anderson’“ ‘A is the merits when it amountsAbbott.) judgment upon
to a declaration of the law dutiesas to the andrespective rights
of the facts dis-based the ultimate fact or state ofparties, upon
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the and and which theevidence, uponclosed by rightpleadings
formal,of ortechnical,of recovery depends, irrespective dilatory

Blackor contentions.” 2 s. 694.objections Judg.,
suit,the the in the formerIn view of issue between itparties

to thereinis hold that the was not theimpossible j udgment upon
onas a matter The ordered themerits, of fact. nonsuit was

that the own evidence so showedplaintiff’s conclusivelyground
he histhat knew of the which caused thatdanger injury only

drawn fromone conclusion could be the evidence byhonestly
men, and such he assumed thereasonable that with knowledge

ofrisk that as matter of law. this to itso,bedanger, Taking
is isself-evident that there no tenable for thatclaimingground ”“ the real or ofsubstantial action or defence notweregrounds ”uor that the cause of action was not decidedpassed upon, very
“ of technical, or con­irrespective formal, ordilatory objections”tentions thenot essential merits of theinvolving controversy.
On the it is demonstrated a mathematicalcontrary, to certainty
that the most favorable construction that could beupon uponput
the uneontroverted facts men,reasonable it was ruled that theby

had no cause of theaction and thatplaintiff" defendants,against
the the was asubsequent necessarilyjudgment affirming ruling

thatjudicial determination those facts no cause actionofupon
had been established. the truth of these isIndeed, propositions
so and certain that it be affirmed ifapparent safely that thatmay

was not in of fact ajudgment theupon merits,point judgment
no of this or otherjudgment court ever-fulfilled that re­any
quirement.

But it is contended that it ais settled and indexible rule of
that alaw of nonsuit is not ajudgment thejudgment upon

merits, and therefore it is no to another suitbar the sameupon
cairse of action. It must isbe conceded that such the doctrine
of the 261;authorities. 1 Freem. s. 2 Black.Judg., s.Judg.,
699; 192,1 Yan Fleet ;Form. 193 Am. &16Adj. Enc.Eng.

;Law Homer ;747 v. How.Brown, 16 354­ Manhattan Ins.Life
Co.v. 1­121, 24;109 U. S.Broughton, v. YorkPendergrass Mfg.
Co., 509;76 Me. Omro, 252;Gummerv. 50 Wis. 247, Nat’l Water
Works Co. SchoolDistrict,v. 23 Mo. 227, 235; v. Ra­WoodApp.

ond,m­ 42 Cal. 643.
How the rule it be to de-originated may impossible definitely

termine ; itbut seems haveto had its inlikely the failureorigin
to between anddistinguish asvoluntary nonsuits, toinvoluntary
which there is in common but their name. .nothing general

At common anlaw' nonsuit was and theinvoluntary unknown,
to order itpower does not even now inexist the mother country.

Watkins Towers,v. 2 275, 281;T. R. Prof. 2Jur., 107;s. Thomp.
Trials, 2227;s. 2 Broom &H. 266;Com. Grah. Pr.(Am. ed.)

“270. In the of Thecounsel,language nonsuit wasEnglish
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£aIt was themerely judgmentvoluntary. against plain­purely
aon when arenot dayappearing theytiffs for demandable.'

;368; Co.10 East Lit. 138 b 3 Bl.366, Com.v. Popham,Paxton
American Revolution,time of the ahowever,At the prac­376.

in the in itscourts,'which,English practicaltice had upgrown
tosimilar our order. When thewas peremptoryveryoperation,

ifhis the court was ofevidence,introducedhad opinionplaintiff
to sustain his case it would theinsufficient informit wasthat

and advise him nonsuit.that to becomeofplaintiff opinion
a if insisted oncould not nonsuit thecompel plaintiff'The court

itscalled, and could enforceto when onlyappear opinionhis right
of its to the e. Macbeaththe medium (see,charge jury g.,through

as the of172,1 T. R. but influence the courtHaldimand,v. 176);
and as the advice waswas very practicallythe jury great,upon

if a in thethat even verdict should returnedbean intimation
set and a trialfavor it would be aside newprobablyplaintiff’s

nonsuit,to take a in orderthe consentedusuallyplaintiffgranted,
andcosts his of action in caseadditional preserveto save right

107,.new evidence later.” See Prof. s.Jur.,obtainhe should
2227,s. cited.Trials, beforeand 2 Thomp.

in this-­has been followed to some extentpracticeThe English
earlyarose at an in the federalThe question periodcountry.

“that a not be orderedand it was held nonsuit bycourts, may
the and of"in case without consentany acquiescencethe coui’t

v. Elmore v.Rabaud, 476;1 Grymes,the Pet.(De Wolfeplaintiff”
wasin v. Morris’ Pet. itLessee, 598,and Crane 61 Pet. 469);

is not to And.the now controversy.”said that££ question open
v. 14Silsby Foote,ofthe doctrine decisions.subsequentsuch is

Bullard, The same; v. 23 How. 172. practice218­ CastleHow.
is still of state-­and in some themaintained,alsowas adopted,

12; 487;4 v. Vt.Smith, Crane,French v. Vt. Smithcourts. 363­
202;312;Md. v. 36 Mo.Peters, Railroad,v. 23 ClarkKettlewell

551; 0;& M.Ind. v. 12 Sm. 55­Port, Miller,v. 9 WinstonWilliams
111;v. 2706; Bliss,Ark. Mass.Rucker, 14Hill v. Morgan

Co., theInsurance “In the ofv. 6 Pick. 117. majorityMitchell
a motion of the-­States, the nonsuit onhowever,United granting

assent the thethe of isdefendant plaintiff recognized,against
reforms,out of or out ofeither statutory judicialgrownpractice,

and the some shorter-­founded on reason ofadvisabilitydecisions
than-,trial,to the case made on theplaintiff’smethod of objecting

” to v.demurrer to Frenchcumbersome evidencetheby (Note
it is hasthis, believed,Am. Dec. and always,24Smith, 620);

Newinthe practice Hampshire.been
ad-in under thein form and the nonsuit takentheoryWhile

a and hencecourt was discontinuance,of the voluntaryvice not
in itsaction,a a new it waspractical manifestlybar to operation

of"and so the came to beEnglish practice spokencompulsory,
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”“ Robins, 253;a v. 1nonsuit 1Camp.as directing (Sadler
and the Saund. 195 AEv. 440), plaintiff”“nonsuiting (1Stark.

439; French v. theSmith,1 Ev. sameStark. supra),note [/];
isorder now of.spokenas our peremptory

“ as is saidfacts, when,”these by counsel,the ofIn light
“ innonsuit in use several of thefind the peremptorywe present

at an without actionstates early period, legislativeAmerican
that a wasconsciousness legal noveltyand without apparent

it clear that the new cameseemsintroduced, proceedingbeing
the andof English practice,”into use through misapprehension

as a when madeeffectof the order bar uponthe peremptorythat
that of the familiar nonsuitwas confounded withmeritsthe

“the erroneouscourt,under the advice of the sup-throughtaken
that the was set at rest authorities -whichquestion byposition

in fact irrelevant.”were
de­raised the case has never beenThe judiciallyquestion by

that ain this the non-­termined state, principlealthough general
inis a bar a action has been declared anot to subsequentsuit

505;501,of cases. Holton v. 26 N. H. DemeritGleason,number
;H. 30 N.Taylor Barron, 78, 104;548­ v. H.541,v. 27 N.Lyford,

v. 40 H. In some of these cases the258,Eaton N. 266.George,
and for that allwas voluntary, appears,nonsuit evidently aught

class; this have thebeen,them were of that but howeverof may
now was not raised or consideredapparentlypresentedquestion

it therefore as amof and bethem, regardedin any may properly
one.open

that the motion ais matter of common forIt knowledge per­
in extensive use in this state-­nonsuit has beenalwaysemptory

in the defendant’s the evidence for thewhen, plaintiffopinion,
failed to sustain his and that the of such mo­case,has granting

cases,has of occurrence in all classes of buttions been frequent
Thisin actions for of itselfmore especially personal injuries.

affords evidence of the of the.­general understandingweighty
as a nonsuit for failure ofto the effect of evidence.­profession

and it isv. 63 N. H. when withHoitt, 475, coupled496),(Hoitt
fact far as we have to ascertain,,the so been ablethat,significant

in this state afterno second action has ever been brought judg­
one,ment such a aside from thenonsuit,on present satisfactory
it uni­would seem to be afforded that hitherto has beenproof

as an effectual a Ifbar to action.subsequentformly regarded
would)fact,not the it is inconceivable that the motionsuch were

have so resorted to rather than the motion to-­been frequently
that willdirect a inasmuch as the same evidence sustainverdict,

andthe one will sustain the -neither can beother, applied only
has failed make a case which thewhere the to lawplaintiff' says-­

is to a That this did sobe submitted toproper jury. plaintiff'
fail is andestablished the the nonsuit,by judgment affirming

LXIX.VOL. 29
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¡affords that a verdict could haveconclusive not beenproof legal
in his favor.■returned

theIt from these considerations that -if defendants’follows
direct a in ithad been to verdict their favor have'.motion would

and if it no one can doubt thatwould, the subse-been granted;
it would have barred the action.presentuponquent judgment

theIn and in should not on thereason justice, why judgment.
same effect ? Both methodsnonsuit be the of proceduregiven

substance;in decide the same■areidentical question; theythey
evidence; thethe same of the court’supon■depend ground

each; and in both is court,is the same in it the and not■action
is and"the that the Thepower.j my, moving controlling only

that thedifference is in one the acourt,•appreciable upon given
in does entitleestate facts which his not theof opinion plaintiff

as directs the clerk to a non-to a matter of enterrecovery law,
sameother,in the facts and;suit while the upon entertaining

same he asserts thethe control overopinion, positiverightly
findof the and them toby■consciences jury directing requiring

the call or a ren-for defendant. To verdict so■averdict regard
adetermination of the facts in issense,dered a by jury any just

misnomer and aa legal absurdity.palpable
in the same effect to both methods ofNor proceduregiving

the to find a forfacts would not authorize verdictwhen the jury
set it aside if so as con-or if the court would foundthe plaintiff,

ofis there to beevidence, anyto apprehendedtrary danger
the or of the■encroachmentupon plaintiff’s abridgmentrights,

a orof the Whether verdict nonsuit bejury.prerogatives
isordered, the taken from if hishim,no of plaintiffright

theirin extent. He cannot-be justregarded rightfullyrights
■ if he fails to evidence whicha verdict of the produceclaim jury

itit,sustain and is when he does so fail that heonlywill legally
consciences;his theirfrom case toIs submittingprecluded

rule (whichviolation of the is nowheresalutaryis there anysior
than in thismore extensivea application jurisdiction),given

the are to and toof law respond, ques-to judgesthat questions
is athe because it ©f lawfact, questionof jury, purelytions

facts,a state the is toof entitledwhether, plaintiffupon given
(recover.

difference the isthe between two methodsIn our opinion,
fact-and in view that in thisand technical of theonly;formal

last for-least,the of a atquarter century,duringjurisdiction,
withand technicalities have been constantlyregardedmalities
andwhen to substance wedisfavor justice,opposedincreasing

thein that action is barredhesitation holding plaintiff’sSlave no
aformer suit. is entitledin the When partythe judgmentby

in have idle for-favor,his he it without thea mayto judgment
law tothe would be requireda verdict which jury byofmality
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375; v.374,H. OwenCutler, 370, Weston,McKean v. 48 N..give.
“ inflexible form ofH. is no599, 603,63 604. ThereN. judg-

In a authorizedcase,ment. whether com-byevery judgment,
thatstatute the conclusionlaw,mon or is andnaturallymerely

and 3 Bl.follows from the of law fact. Com.premisesregularly
in. That on. stated the recordresult, any396. . intelligible

be a is not word orform, will There formanyjudgment.good
of that is in a Forms areexpression indispensable judgment.
convenient, but are to be mistaken for law. Sometimesnotthey

more lessshow,are evidence with or force,tothey tending
common law isis,what the law but are not law. The notthey

a of devised forform and senseless routine the de-system rigid
defeat of hasor it been orlay justice. Occasionally perverted

misunderstood some who have orby theoretically dis-practically
sented from the it is theof Lord Cokethat ofopinion perfection
reason; but andthe tribunal that most sustainsfully justifies
the of theLord Coke to substance andopinion by spiritadhering
rather than the and letter,form theupon soundestproceeds

and the McKean v. Cutler,authorities.”principles highest supra.
It farther,is but it nottoperhaps mayunnecessary go inap­

be this inadded that the of courtpropriately recentpractice
has the effect ayears no difference between ofrecognized non-­

suit the directed,merits and a verdict so and that inupon both
cases alike the same atorder has been made the law term.
For In State H.example: 663, 665,v. N.Railway, 666,65 the
defendants moved for a verdict on the that there was noground

ofevidence care the the anddeceased,on of excepted to thepart
denial theirof motion. The sustainedwas the fullexception by
bench and the order was: thefor defendants.” In“Judgment
Collins v. Laconia defendantsCo., N. H. the196,Car 68 moved
for a nonsuit, which was denied to and a ver­subject exception,
dict returned thefor The wasplaintiff. exception sustained,
and the Infor defendants”“judgment ordered. Deschenesv.
Railroad, ante, the trial wasp. 285, motion at the term that a

beverdict directed for the wasdefendants. The motion denied,
“and taken.exception The order at the law term was: Verdict

'set aside: for the In Burnham v.judgment defendants.” Rail­
road, N. 567,68 H. there was a a andmotion for nonsuit also to
direct a inverdict. The law term order the same aswas the pre­

case. Other cited, it isceding be but notexamples might
deemed It is intrue, that the formernecessary. however, suit
between the present Railroad, theparties v.(Ordway post) entry
at the law term was, overruled”; but this was“Exception entry

madeclearly inadvertence, and should be correctedthrough by“it,to asadding defendants,”for the so to conform toJudgment
the established The of courts topractice. theirpower modify

andjudgments amend their records is Eastmanunquestionable.
v. Concord,64 N. H. 263, 264.
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that advertedconsideration should be toThere is still another
to another trial,of the whichthe plaintiff’s right,questionupon

of the state as evis-it the policyis that would publicbe'against
the abolition of the of reviewrightdenced and declared by by

c. effect1878,of Laws 64. The of thatactthe 1878.legislative
to full andone trialwas to restrict impartialenactment parties
formalities andthe of technicalities»merits, irrespectiveupon

has had such a trial.The plaintiff
at which weas does the conclusion have-­contends,heNor,

case one of unusual be­make hardshiparrived the plaintiff’s
move for a thehe the to uponcause abandoned rehearingright

ait was his to new action. If thethat right bringsupposition
it that it havehad is wouldmade, probablemotion been hardly

fact after full discussionthat,in view of the bybeen granted,
as that thewas so ofcounsel, the case regarded plain opinion

Railroad,in linesthree v.the court was expressed post);(Ordway
anif has beenand, moreover, done, adequateinjustice remedy

“that A newthe trial mayis afforded beprovisionby statutory
or misfor­accident, mistake,in whencase,any throughgranted

and a furtherdone would betune has not beenjustice hearing
s. This affordsP. e. 1.S., 280, provision clearlyequitable.”

have,to if he chooses to-­all hethe the remedy oughtplaintiff
it.pursue

theJudgmentfor defendants.

sit: the others concurred.J., did notParsons,

Merrimack,
Dec., 1898.

Brown v. Peaslee.

controversy included in dulya that lands in wereof refereefindingsThe
deeds, for thanoccupied more twentythe defendantunderrecorded which

him, been,and that he hadtrespass againstforto an actionprioryears
notorious, exclusive,visible, possessionand adverse of theopen,in

action,to such establish a titleyears priortwentyfor more thanpremises
by prescription.deed andby

the claimsThe acts which -plaintiffclausum.Trespass, quare
construction and oc-theto his land werethe trespassconstitute

a called the car-thereon,the defendant of buildingcupation by
dirt and sand around it. Pacts-the ofandhouse, dumpingriage

formovea referee. Both judgment.found by parties

theHowe,Martin forAlbin, plaintiff.$•


