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There is still another consideration that should be adverted te
upon the question of the plaintiff’s right.to another trial, which
is that it would be‘against the public policy of the state as evi-
denced and declared by the abolition of the right of review by
the legislative act of 1878. Laws 1878, c. 64. The effect of that
enactment was to restrict parties te one full and impartial trial
upon the merits, irrespective of formalities and technicalities.
The plaintiff has bad such a trial.

Nor, as he contends, does the conclusion at which we have
arrived make the plaintiff’s case one of unusual hardship be-
cause he abandoned the right to move for a rehearing upon the
supposition that it was his right to bring a new action. If the
motion had been made, it is hardly probable that it would have
been granted, in view of the fact that, after full discussion by
counsel, the case was regarded as so plain that the opinion of
the court was expressed in three lines (Ordway v. Railroad, posg.;
and, moreover, if injustice has been done, an adequate remedy
is afforded by the statutory provision that <A new trial may be
granted in any case, when through accident, mistake, or misfor-
tune justice has not been done and a farther hearing would be
equitable.” P. S.,e. 280,s 1. This provision clearly affords .
the plaintiff all the remedy he ought to have, if he chooses to
pursue it.

Judgment for the defendants.

Parsoxs, J., did not sit: the others concurred.

Merrimack,
Dec., 1898."
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The findings of a referee that lands in controversy were included in duly
recorded deeds, under which the defendant occupied for more than twenty
years prior to an action for trespass against him, and that he had been
in open, visible, notorious, exclusive, and adverse possession of the
premises for more than twenty years prior to such action, establish a title
by deed and by prescription.

TrEsPAsS, quare clausum. The acts which the plaintiff claims
constitute the trespass to his land were the construction and oc-
cupation by the defendant of a building thereon, called the car-
riage house, and the dumping of dirt and sand around it. Facts.
found by a referee. Both parties move for judgment.

Albin, Martin ¢ Howe, for the plaintiff,




N. H.] BROWN v. PEASLEE. 437
Sargent 4 Niles and Fred H. Gould, for the defendant.

Broverrt, C. J. The real controversy between the parties is
as to the site of the divisional line between their lands. Both
claim under deeds which necessitate the location on the ground
of the boundaries deseribed; and, in addition, the defendant
claims by adverse possession.

The referee to whom the cause was sent finds as a matter of
fact that the defendant’s deeds (given and recorded more than
twenty years prior to the commencement of this suit) include
the land in question; ¢ that the defendant has been in the open,
visible, notorious, exclusive, and adverse possession of the land
described in his said deeds for more than twenty years before the
date of the writ, under color of title thereto, and that the defend-
ant has had open, visible, notorious, exclusive, and adverse pos-
session of the land upon which the carriage house stands for
more than twenty years before the date of the writ, claiming
under color of title.”

Either of these findings is conclusive. ¢ The location on the
ground of the boundaries desceribed in a deed is a question of
tact ” (Tusker v. Cilley, 59 N. H. 575), and “possession under a deed,
duly recorded, is constructive notice that he who is in possession
is claiming adversely, it being the presumption that he is claim-
ing under and according to his title.” Forest v. Jackson, 56 N. H.
367, 862; Clark v. Clough, 65 N. H. 43, 78. DBy deed and by
prescription, the defendant’s title is alike incontestably estab-
lished.

The exceptions to evidence taken at the trial require no con-
sideration.

Judgment on the report for the defendant.

All concurred.




