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Merrimack,
Dec., 1898.

Co.Stone, Granite Fire Insurancev. StateEx’r,

thepolicy premisesshall be void ifprovisiona that a fire insuranceUnder
“ of the or andoccupant,” sobyshall become vacant the removal owner

the of thedays company,more assent thethirtyremain for than without
law,invalidated, of a absence ofby temporaryis not as matterpolicy

suchdays,the for more than without assent.occupant thirty
occupant of a consti-dwelling-housea absence of thetemporaryWhether

removal, of that as usedby meaning phrasetutes withinvacancya the
a of for the in the de-question jury,in a fire insurance factpolicy, is

sense,to be in their ordinaryof the are takentermination which words
as usedcommonly and understood.

personfire to estate of a subsists-A insurance issued the deceasedpolicy
interestparties pecuniaryfor the benefit of all a therein.having

Assumpsit, 1895,dated June 10,a fire insuranceupon policy
“ ofThe theissued to Uriel Rollins’ Estate.” descriptive part

“ tbeir frame$1,000as on dwelling-is follows :policy 1-J-story
connected;house on house-ell;and their frame harn $200on$800

and frames,hold andfurniture, crockerybeds picturesbedding,
ware,and silver and provisions, wearing apparelglassware, plated

widow Uriel Rol-of and fuel therein. the ofbyfamily, Occupied
lins, deceased, Andover, 10,1897,in East N. H.”situate August

onthe term the the insured situatebuildings,of policy,during
a the of East Andover,a small farm about half mile from village

furnished,fire. Proof of loss waswere by dulytotally destroyed’
loss con-and The schedule ofsuit- 1898.27,brought January

names A.items The of Juliatained no of wearing apparel.
Prescott,Bertha andHannah A.Rollins, Wells, Outts,Mary

in in-asMaria Hammond are indorsed the writupon plaintiffs
terest.

with a state-The the issue briefdefendants pleaded general
time lossment the sued was at the of thethat byuponpolicy(1)

becauseits and conditions void andterms inoperative,express
the saidremoval ofsaid insured became vacant thebypremises

1897, to remainand continued20,owner or on Mayoccupant
the or writ-1897,until without10, printedvacant after August

said thatten of said indorsed on policy;consent company (2)
interest in the prop-of had no insurablethe estate Uriel Rollins

saidor reason ofand sustained no lossinsured, byerty damage
loss fire.by

“ ThisThe the condition: policycontained followingpolicy
the or continuance-shall and existencebe void duringinoperative
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asof follows :againstthe acts or condition stipulatedof things
or inassent in of thewriting printIf without such assent [the

the riskcircumstancessituation or affectingthecompany] shall*
or consent of the in-advice,the agency,or with knowledge,by

risk;increase of such ... orto cause analtered so assured, be
vacant the re-insured shall become byif the premises hereby

more-,and remain vacant forsomoval of the owner or occupant,
such assent.”than withoutthirty days

of Uriel and ofA. widowRollins, occupantJulia21,1897,May
on account of the state ofdate of thethe at the policy,premises

remain absent until the-intending topremises,her health left the
neces-with herlatter and only clothingof takingpart August,

and otherThe furniture, provisions,for such an absence.sary
John,use her return.left for uponhousehold effects were ready

the and hadconnected with premises,Aiken leased the landD.
herof thethe use and premises duringof the barn charge

barn,tools in theand hadabsence. He stored some hay farming
in at leastinto it thethe and wenthouse, daytimeof thekeys

each triedroom,he went intotwice a these occasionsweek. On
se-all doors wereand outsidethe and saw thatwindows, they

not in other occu-were any wayfastened. Thecurely premises
21 until the fire.fromas a residence Maypied by any person

cross-testifiedStone uponto theSubject exception,plaintiff’s
thewas one ofthethat he was aware that followingexamination

under whichUnderwriters,rules of the Board ofNew Hampshire
“ Farmwere issued:in this statehe understood all policies
free ofFirst monthand contents.outbuildings,buildings,

cent,rates of one perthereafter shortFor each monthcharge.
vacated byannum shall be temporarilyper paid. Dwellings

considered occu-shall not befamilies, therein,furnitureleaving
andtheis left in ofcharge premisesunless somepied person

in,that theno evidence plaintiffstherein.” There wasresiding
under-Mrs. Rollinsof this rule.interest had knowledgeany

went,andas a residencethestood that if she abandoned premises
have the house insuredtoto live it would beelsewhere, necessary

haddefendantsthe anyas Stone norNeitherunoccupied.
her absence.or notice ofknowledge

in the?a life estatehis wifeThe of Rollins towill Uriel gave
fur-householdthe use of all the testator’sinsured andbuildings
notthe furnitureto sell ofeffects,niture and the anywith right

who,interest,into the otherher,wanted and plaintiffsby gave
“ be-mayofare whatever my propertyalso residuary legatees,

which.ofleft the use andwife,at the decease of possessionmy
wasI Stone appointedhave her this will.”bygiven executor*

was,Hedate.the at itsand took outOctober 10, 1893, policy
butauthorized to writenot an the defendants policies,ofagent

writtenweresent in to whichthem, policiesuponapplications
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case,inin home He did so this and thethe office. paid pre-
the He settled his account as exec-mium from funds of estate.

1896, andall debts of theutor, 25, estate,February paidhaving
theturned over all of the estate to legatees.property

under the third item in the wasThe destroyed policyproperty
at of which in value had been the$222.28,valued prop-$71.20

lifetime,in and theof Hriel Rollins his balance was propertyerty
of Mrs. Rollins.

The introduced to theevidenceplaintiff provehaving tending
athe defendants moved that verdict be directedfacts,foregoing

for case the Ifthem. the was taken fromBy jury.agreement
is to ren-the defendants’ motion should be begranted, judgment

them;dered for a is to entered andotherwise, verdict be judg-
the enti-ment rendered for for the amount which he isplaintiff

tled recover on theto facts.

■and theJR. forNiles,StoneGeorge plaintiff.Sargent

Page Stevens,and Leaeh for the defendants.Galvin

areIn courtsC. insuranceBlodgett, J. construing policies
otherrules are tothe same whichby general applicablegoverned

the court tois to it is the ofwritten contracts. That say, duty
itsthat the inpolicy which,construction of judgment,adopt

isthe the whichshall with intention ofbest correspond parties,
instrument, of thefrom the whole the natureto ascertainedbe

the of is to beto the applied,language policywhichproperty
sit-is used,the for which to be itsordinarilypropertypurposes

Theseand the manner in which it isuation, usually gen-kept.
are ineral rules are and andrecognized approvedelementary,

and decisions.numerous text-books
aofinsured consistedIn the case the mainlypresent property

■ wereand a connected whichtherewith,barndwelling-house
and thefire the term of theby policy;totally destroyed during

of the occu-is whether the absencequestionprincipal temporary
andill for thanhealth, thirty dayson account of morepant,

a con-the underassent,the defendants’ avoidedwithout policy,
“ theifit anddition therein that should be void inoperative

ofthe removalinsured shall vacant bybecomepremises hereby
thanmore thirtythe or and so remain vacant forowner occupant” thethe assent of insurers.days without

accordingThis is to have a reasonable interpretation,condition
used. In otherto of thethe ordinary acceptation language

understoodas it beit is to construed wouldwords, usuallybe
v.it. Stupetskiin andby uponpersons actingreadinggeneral

WhenCo., 195, 196.Insurance Am.373,—3843 Rep.Mich.
the character.a ofthis is it that absencedone, is plain temporary
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case held to be within the condition,in this cannot beappearing “matter law. The what constitutesa of oras question vacancy
and to be determinedfact,is one of law thebynon-occupation

“ alland must decided in view of thethe be cir­facts,”oftrier
H.case” v. Insurance 60 N.Co., 513,thecumstances of (Carr

therefore, that anand while we think to mindordinary520); ““ theand when toremoval,”terms occu­absence” appliedthe
athe same buta do notof convey widelydwelling-house,pant

and that to the commondifferent under­accordingmeaning,
visits,their houses on orexcursions,standing persons leaving

occasions, remove ceasedo not from or to oc­other temporary
for tothem, sayis sufficient the asthat,it present purposecupy

of in order to avoid the defendants’ reasonlaw, bymatter policy
the therein the insured premisesof condition against vacancy,

not have vacant foi*more than with­daysmust been thirtyonly
“havetheir the must been occasionedassent,out hut vacancy by

the removal of the . . . therefrom In­v.occupant” (Cummins
v.111;Am. HerrmanCo., 260,—­surance N. Y. 23 Insur­67 Rep.

488;Co.,ance Y. v. Insurance184,—­ Stupetski81 N. 37 Am. Rep.
removaland that the andCo., of werequestions vacancysupra),

thefor determination of the under instructions.jury proper
And at this and in this connection it bepoint may properly

is of between theobserved that there no real doctrineconflict
in orCo., 401,case hand and v. Insurance N. H. MooreSleeper 56

factsInsurance H. In the theCo., former,v. 64 N. 140. were
thedifferent; latter,while in theessentially phrase,controlling

“ was in the and theremoval,” condition,vacant not factsby
almost the reverse of those before us.were exactly

The fact unknown in oneinterest,to the of thethat, plaintiffs
rules of the New Board of Underwriters it isHampshire (which
said makes and rates therules for of local insuranceguidance

“ that vacated familiesbyprovides dwellings temporarilyagents)
therein asfurniture shall not be considered occupiedleaving

unless some is left in the andofperson charge premises residing
is immaterial. The decision the case doestherein,” of notquite

thethis rule. The facts is,hinge upon question arising upon
“what does thethe vacant the removal of owner orphrase by” ismean as used in the not? The test whatoccupant policy

the have thosedefendants understood the of wordsmay meaning
to be asinsurance;when used in the business of fire but, before

instated insubstance, must be taken their sensethey ordinary
.as andused and as the insuredunderstood, understoodcommonly
and could understand from the whichthem,properly meaning

to the mind. Herrman Insurancethey convey Co.,common v.
“ Insupra. the absence evidence to thecompetent contrary,pf

.. . the of the contract must be understood to conveylanguage
the and usual of the as usedordinary Englishmeaning language
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the where the live.”in Kendall v. Green,community parties 67
557, 562.N. H.

The contention that the had become at theinoperativepolicy
the thereto the executor hadloss,time of because settledprior

administration and deliveredhis account of the in-possession
thereof,the as the absolutesured to owners isproperty legatees

not tenable.
one,is as anThe to be construed for account ofpolicy open ”“it concern. Its issuance to Uriel Eollins’whom estatemay

was, in an insurance the ofeffect, of the estate coveredproperty
;ait to the interest therein and asby parties having pecuniary

solvent,estate so that none the insuredthe to be ofproved prop­
debts,was for the of the undererty required payment legatees

the in interest inwill,Eollins’ who are this are tosuit,plaintiffs
as the for whose the insurance wasbe benefitpartiesregarded

and as owners of the at the timeeffected, propertyaccordingly,
the are entitled to recover such insurance.loss occurred, they

owners at theThe fact that were not the unconditional datethey
the did not them fromof the issuance of precludepolicy having

an in the at that time as Aninsurable interest property legatees.
be does not theinterest, insurable,to necessarily depend upon

“of It is now well established that evenownership property.
andone has no or in the notitle,who property,legal equitable,

thereof, has an in­or ofpresent possession right possession yet
interest if he will derive benefit from its contin­therein,surable
exist, itsto or will suffer loss destruction.” Williamsv.byuing

and379, cited;Insurance authorities HanoverCo., 377,107 Mass.
—­743,Insurance Am. St.750,­ 719,Co.v. 48 Neb. 58Bohn, Rep.

724; 42 Ia.Co., 11; Ins., 38,Merrett v. Insurance Wood Fire ss.
40; 80, 91,ss.Ins. 115.May ed.),(2d

The defendants’ is denied. As a matter of thelaw,motion
thedid not become ab-temporaryinoperative throughpolicy

the defendants’ risk wasEollins;sence of Mrs. and whether
the determine.increased it was the of tojurythereby, province

interestthe andplaintiff $1,371.20,Judgmentfor for

thedid not sit: others concurred.Parsons, J.,


