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“were used dormitories for the andlot for pupils■other teachers
their homes at theothers,and boarders or having institution,

Inand theand convenient opinionnecessary outbuildings.”
“ isthis devoted to thethe court say, exclusivelyproperty pur-

of a of that anseminary learning,” they regardedposes showing
toexclusive use to be entitle the owner tonecessary exemption

theunder statute.
The thewhich claimplaintiffs werebuildings upon exemption

Theused for revenue. students rent for the roomswholly paid
and the rent for the restoccupied, professor paid indirectlythey

It made no in■ofthe fact whetherdifference the rentproperty.
was in cash or an offset for services rendered.paid by They“not in the aswere described statutebuildings seminaries of

as werethose words used thelearning,” by legislature.

theJudgment plaintiffs.for

J., did theParsons, not sit: others concurred.

Merrimack,
Dec., 1898.

Syracuse Knitting Co. v. Blanchard, Assignee.

The false statement of a as topurchaser his financial ability and prospects
notdoes constitute fraudulent representationa it is awhen mere expres-

opinionof expectation.orsion
credit, byA of on onepurchase goods has nowho reasonable expectation of

vendor,therefor and thepaying conceals fact of his insolvency from his is
fraudulent as matternot of law unless made awith concealed intention

pay.not to
onpurchasedtitle to propertyThe credit is not byaffected subsequent fraud-

representations of vendeeulent the as to his ability.financial

for a lot ofReplevin, underwear. Pacts found theby court.
a retailOne dealer inCrapo, Concord, who haddry-goods previ-

theof for hepurchased plaintiffs which hadously goods not paid
“wrote them, August 16, 1894, as follows: Waspromptly, your

with me fall sufficient,last or do careexperience to sellyou me
this season ? I can safely promise that ouragain you dealings,

if them,wish to continue will beyou more thansatisfactory last
I shall inseason. have November $4,000 extra and Icapital,

counttrust will for inmy experience mesomething preventing
ever in samefrom the Thegetting way again.” plaintiffs, rely-
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sold athese on creditstatements, ofCrapo goodsuponing
1,— madefrom November betweendelivery beingthirty days

At the time24 and October 24. of andorderingSeptember
was heinsolvent, knew was insol-thereceiving Crapogoods,

ofhad no reasonable forand them.expectationvent, paying
thethese facts from who could not haveconcealed plaintiffs,He

the exercise of Hethem didby ordinary prudence.learned of
intention not for thehave the butspecific payingnot of goods,

for himhis situation it was unreasonable to heof expectin view
and them. inbusiness for The statementpaycontinuecould

etc.,he could wasletter that unreasonablesafely promise,the
the statement that he should haveWhetherand untrue.

did notwas true or false but the$4,000 in November appear,
indebtedness was such that heand character of his knewextent

not render himamount of additional would solvent.capitalsuch
notthe20, for,About December beengoods having paid

unsold;return that then butto those were theofferedCrapo
false hishis that stockupon representationrelyingplaintiffs,

was thanand his indebtedness less$10,000 $1,000,worthwas
of a creditor,receive them. thedeclined to Upon petition Crapo-

and the defendant is24, 1895,decreed insolvent, Januarywas
In action,his estate. this 18,of begun Februarythe assignee

mentioned as were then unsold wereof the abovesuch goods
replevied.

the can maintainfacts theIf the plaintiffsupon foregoing
dollar,have for oneshouldaction, judgment damages.they

defendant should have for the value oftheOtherwise, judgment
the goods.

for theStevens, plaintiffs.Leach §■

for the defendant.Hollis,Streeter, Walker

theThis is based on the that title totheoryactionChase, J.
the tonever from plaintiffs Crapoin passedthe questiongoods

the sale. Tofraud in contract ofof his effecting allegedbecause
falsefraud, the rely upon Crapo’sthe plaintiffs rep-establish

and histhe letter of 16 of'in August suppressionresentation
Thehis financial condition. here is-questionfacts concerning

inferred from these circum-fraud be properlynot whether may
of but whether there is infact,a matterstances, anythingas

a law.fraud as matter ofconstituteswhichthem
letterin the wasfalse containedThe1. only representation

“ if wish to-that ourI safely promise youthis : can you dealings,
Hethan last season.”will be morethem, satisfactorycontinue

thefor of'the -goodspurchasedhad not plaintiffs promptlypaid
and related to-theseason,the representationthem preceding
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abe understood as to>It would promisethat matter. generally
in his The wordfuture payments.more “safely”be prompt

to his that hisinferentially opinionwas used expressapparently
him in theand prom­financial justified makingability prospects

that he was to havefurther statement additionalise. His cap­
hishe to seemsprofit by past experience,and thatital,- expected

The that thethis view. statement wasto findingstrengthen
to show it wasand untrue tends that atunreasonable regarded

anof or Ifthe trial term as the expression opinion expectation.
and, fulfilled,be unreasonable as it was notso it mightregarded,

If thea untrue. this view of character of the statementin sense
fraud it wasis it did not constitute not true.correct, although

Woodburn,I. “A222;14 R. Jude v. Vt. 415.v. 27Lyon Briggs,
aamounts to statement ofwhich opinion,representation merely

or is andor indefinitejudgment, probability, expectation, vague
terms,in is a orloose,its or conjectural,merely exaggerated

43;Messer 41,for v. 59 N. H.statement, Smyth,goes nothing.”
were toTorts Unless the acceptCool. 483. plaintiffs willing

aasthe for what it was worth promise, ordinary pru­statement
not to but toit,dence to themwould seem require rely upon

wascall for facts the orthe whichupon opinion expectation
can as aIf the used be construedfounded. language properly

and the iscondition,statement of financial statementCrapo’s
to reliance therenot indefinite or general justify it,too upon

of fact to beforewould a be determinedbe preliminary question
fraud;anit could as element ofbe constitutingregarded

it was of a ofwhether a statement or statementopinionnamely,
case,is a thefact. If there such in the mustquestion parties go

trial for its 9Wallace,to the term determination. Morrill v.
v.111;N. Messer Stewart N. H.Smyth,H. v. 63supra; Stearns,

105; Shaw,Morsev. 124 Mass. 59.99,
2. of a dishon­under color apurchase,Obtaining goods, by

an inest of not to for is a fraudthem,concealment intent pay
301;law. Stewart v. 52 N. H. v. 52Emerson, Hovey Grant,

Courts have andN. H. 580. followed569, generally recognized
this rule. Bristol v. 1 B. &Wilsmore, 514;C. v. Car­Ferguson

59; 446;& C. In Shackleton,9 B. re L. R. 10 Ch.rington, App.
418;Mulliken 12 R. DaltonMillar, 296; Thurston,v. I. v. 15 R. I.

57;19 R. I. v. Mass.Rounds, 527;v. Watson 166Silsby,Swift
107,Morris Talcott, 108; Bank,v. 96 N. Y. Hotchkinv. 127100,

344; Goodnow, 531;N. Y. 45 Minn. Burrill v.329, v.Slagle
395;Stevens, Roberts, ;Me. v. 25 Vt.73 686­ ArmstrongRedington

Lewis, 71;v. Ill. 164;38 v. Mor­Thompson Rose, 16 Conn.App.
42rill ManheimerBlackman, 324;v. v. 20 Mo.Conn. Harrington,

297, 301; Armistead,v. Ark. 574,App. Gavin 57 578.
of these that the insolvency,authorities holdMany purchaser’s

known to to is nothim and unknown thealthough vendor,
lxix. 30VOL.
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• intent not to as an element fraud;to an of andpay,equivalent' has citedin with this been orconflict propositionno authority
if,that inthe addition tofound. But plaintiffs say insolvency
hasit, the no reasonableand of purchaser expecta-knowledge

and conceals this and the other facts from thetion of paying,
learn them an exercisewho cannot of ofvendor, by ordinary

he is of fraud.care, guilty
G. &J. the220,9 one of cases relied onBradlee,In Powellv.

three distinct sub-this werepropositionsto support allegation,
in as If foundsubstance,to the follows: theymitted jury, (1)

inof the flour suit which the defendantsthethat- purchasers (of
.were, were insolvent when made thethey purchase,consignees)

had no of for thefact,aware of the expectationwere paying
facts from thethese vendors.flour, concealed plaintiffs),(the

the laws afterthe benefit of soon obtain-for insolvencyapplied
failed to for and that theflour, it, bythe and vendorspaying

could not have learned of suchthe exercise of prudenceordinary
of the contract sale wasand want ofexpectation,insolvency

• if after thevoid; found from andthat,and theyfraudulent (2)
■ individualthe vendors relied theflour,of the upondelivery

the for the titleof payment, passed,purchasersresponsibility
and knew it,the were insolventpurchasersnotwithstanding

that the knew werealso found theythe purchasersunless jury
neitherfor the andflour,not be able toand would paynot

atso; that,do and if foundtonor theyintended expected (3)
and of the theflour,delivery purchasersthe of thetime purchase

titleit, the theyto for passed, notwithstandingintended pay
“■ as afterwards to be,insolvent provedthen as theywere greatly

to the extent of toe.,that i. ablefact,” pay onlyknew beingand
held that thetheir indebtedness. The courtcent oftwenty per

thewere and thatcorrect,these instructionsand third offirst
• latterThe reason for theincorrect. holdingwas givensecond

find that the knewnot well purchasersthe couldwas that jury
them toand it was sufficient forable to pay,not bewouldthey

insolventthat knew themselves to bethey“in thatfind, respect,
theof for goods pur-had no reasonable expectationand paying

withseem to be the oneinconsistent,chased.” The. holdings
the sale wouldthe third contract ofinstruction,Bythe other.

to forfraud if the intended payfornot be voidable purchasers
wereif theyentered into the evencontract,the flour when they

that could a small percentageinsolvent they pay onlyso deeply
fact here held as the controllingThe outtheir indebtedness.of
the thethe intent to of purchaser,is pay; expectationone

theintodoes not enterunreasonable,. orreasonablewhether
notintent wasis difficult to understand theIt whyquestion.

Denny,In v.in the second instruction. Diggsimportantequally “ has alwaysit is said that Powell BradleeMd. v.116, 127,86



v.N. SYRACUSEKNITTING CO. BLANCHARD. .451H.]

considered the in state inbeen as law this tosettling regard
undersales made the circumstances It ismentioned.” also said

“that the referred to in the case were not ofpurchasers guilty
fraud unless intended to the coalthey get (the property pur­

without it.” This isfor a brief statement of thechased) paying
506;rule as But see Peters Hilles,held. v. Md.generally 48

Co.,v. Horner-Miller 86 Md. 613.Edelhoff
Talcott 31v. Ohio St. is anotherHenderson, 162, authority

cited the In that case the issues of factby plaintiffs. were tried
thebefore and a of thecourt, bill took issues to theexceptions
court Infor review. the course the it is saidof :higher opinion

“An intention ofon the of the not topurchaser goodspart pay
for timethem, at the of and concealed fromexisting purchase
the is as willvendor, a fraud vitiate theunquestionably such

Butcontract. it is as othertrue, hand,on the thatcertainly
where no such thefraudulent intent mere factexists, that

assets,the has his exceedthat hispurchaser debtsknowledge
the fact be and to the vendor,unknown undisclosed willthough

not vitiate the aWhether, therefore, contract ofpurchase. pur­
chase, where the fails to hisdisclose known insol­purchaser

is not,fraudulent or on the intention of thevency, depends pur­
; andchaser whether or notthat intention was to to is apay pay,

of fact, and not a of law.” it as aquestion question Considering
of heldfact, the court that an intention notquestion to pay

should be thefrom knownpresumed andpurchaser’s insolvency
to An inference of factinability seems to have beenpay.

treated as a of a that is inlaw,— course conflictpresumption
with the law of this state. State v. 50 N. 510,H. 526.Hodge,
See, v. 49also, Wilmot Ohio St.Lyon, 296.

v. Cal.Kalkman, 207,8 ako cited the isSeligman by plaintiffs,
inoverruled Bell 33 Cal. In the620,v. 626. latter case itEllis,

is doubted whether concealment of not toan intent is fraud.pay
to Stewart v. and theEmerson, other casesAccording supra,

the intent forcited, not to the isobtained the funda-pay goods
inmental fact the This intent thefraud. and concealment of

Hoe,it constitute the fraud.together theJudge designating“as A as B,and the Thesellerbuyer says (p. fraudulent320):
of which is AB the intent of todesign complains get goods

without fraudulentand concealment.payment by . . The.
fraudulent is not not todesign merely at anegative,— pay

affirmative,—time;future it is also to obtain the and thegoods
credit the of the materialby concealment fact of the intention
not to pay.”

“In Watsonv. Mass. said:Silsby, 57, 60,166 it is The differ-
ence abetween of anwith intentionpurchase toproperty not

and ait,for with that one haspay purchase not theknowledge-
means for norof it, reasonable ofpaying any expectation ever
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noand with definite intention intoable topay, regardbeing
toand in reference the ofprobabilityis paymentslight,paying,

An islittle intentionof but ordina-importance.is practically
andconduct circumstances. Butfrom to con-to inferredberily

thewill avoid therecontract,whicha fraud must bestitute
not tointent .pay.”consciousdefinite,a

it wasconsideration,under unreasonablealthoughIn the case
could continue andhe business for'thepayto expectfor Crapo

isthe there evidencefrom someplaintiffs, havingreceivedgoods
he intended to for them, and it isshow that paytotendency

a intention not to dodid have so. Hespecifiche notfound that
than two months amore and halfhis business aftercontinued

a month and aand half after thenearlythe goods,receiving
heend,In did not outthe ofdue. busi-gobecamepayment

outforcedbut was by insolvencyness voluntarily, proceedings
It not hedoes thatcreditors. concealedappearhisbybegun

inhis stock nor that hetrade,incumberedin wayor any
frommoneythe theof business.arisinganymisappropriated

to the from theplaintiffshe intended paybe that receiptsIt may
induced the andbybusiness, activitybut was persistencetheof

the inuse them. is areceiptsto Itpayingother creditorsof
that the of insolventplansknowledgeof common pur-matter

in this That thereway.overruled is evi-are sometimeschasers
and moretendency perhapsthedence oppositehaving weighty,

this butanswer to shows thatsuggestion, simplynofurnishes
not of law.fact andis one ofthe question

in afraud veryto define Itexcept generalis difficult way.It
the circumstances theof case.uponis variable, depending

it that have thewaysmake use of adopt appearanceThose who
often inskill is shown theGreat tofaith. attemptof good

and true andis false honest.corrupt appearmake that which
alaw be hindrance to therules would discov-and fast ofHard

isa transaction is fraudulent afraud. Whether generallyofery
the circumstancescourse, theof fact. Of attendingquestion

principles;thein oflight legalmust be butweighedtransaction
aconsideration, is found that hasit fraudu-personsuchif, upon

his and his fault,to without fraudanother injurymisledlently
the intent the element ofThe rule making principalis found.

asconsideration,one under far inin like the goesfraud cases
To introduce itas intorequires.definition justicethe ofway

of the expectationthe purchaser’selement of reasonablenessthe
and tend to defeat the endsit ofnarrow jus-as to wouldpayment

asalethe contract of thatto contingencyIt would attachtice.
Many of'recognized. purchasershas not heretoforethe law

sense, it hasa but not beeninare insolvent legal gener-goods
to the thetitle dependedthat their goods uponunderstoodally

of for them. If suchof their expectation payingreasonableness



458v. BATY.D. PIKE CO.PAPHRON. H.]

would belaws largelyand insolvencythe attachmentrule,were
thereclaimvendors to goodsthe efforts ofbysuperseded
insolvent.orfailed to becamepaywhen thesold, purchaser

areTheyrule for theirneed such a protection.Vendors do not
fraudthestands,—rule as it now makingthebyfully protected

theofthe reasonablenessandthe intent leavingdepend upon
to be consideredin to paymentrespectexpectationpurchaser’s

circumstanceswith all other bearingin connectiontheby jury
sale.the faith of theupon good

induced the20,DecemberaboutThe fraud which3. Crapo,by
did nota of their affectreclaim goodsnot to portionplaintiffs

to Crapotitle to the passedthe sale. If the goodscontract of
hisnot be defeated byit couldhim,when delivered towerethey

of is notas Crapo,defendant,fraud. The assigneesubsequent
thetitle tothat the goodsfraud toCrapo’s denyestopped by

As declined totheywas then transferred to the plaintiffs.
anis for such estoppel.receive there no basisthem,

Casedischarged.

concurred.did sit: the othersnotParsons, J.,

Merrimack,
Dec., 1898.

Baty.Paphro D. Pike Co. v.

authority.histestimony competent provetoagentThe of an is
that onefindinga whoconsidered sufficient to warrantevidenceCertain

tocorporationof a authorized actto in the name wasassumed contract
in its behalf.

that there shalluponthe anjury agreementa case is taken fromWhere
direction ofmotion forplaintiff’sif thebe for the defendantjudgment

denied, ifjudgmentis entitled tothe defendanta verdict should be
find in his favor.mightfrom acompetent jurythere is whichevidence

Set-off, laborforand delivered.for soldAssumpsit, goods
underand materials furnished. The wereplaintiffs organized

ain as1895, corporationthe laws of Massachusettsgeneral
offor theof'$10,000,in aBoston, purposelocated with capital

andmaterials supplies,and indealing plumbers’manufacturing
desireasand real estateand they mightpatent rightsacquiring

andBounds,Fred II.Peart,for the Theodore A.business.
theinof thePike the directors corporationD. werePaphro

was1897; and Pike thelatter and the ofof 1896 early partpart


