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Merrimack,
Dec., 1898.

Adm’r, a. v.Foster, Ela, Adm’r, Ap’t.&
interest, record,a probateIn a inappeal, partyreal not a ofalthough party

is not a competent as towitness facts which occurred in the lifetime of a
deceased,person if the partyadverse is the does notadministrator who

elect to testify,

Appeal, Ela,W. from a decree of the court-by George probate
theon settlement hisof account as of the ‘estateadministrator

of Facts found a diedEla. referee. Ela in-Joseph by Joseph
testate in and in his1861, 1868 administration on estate was
taken out inW. Ela Merrimack Inby George county. 1891,
he was cited to settle andhis account as administrator, upon
this a wascitation decree made the incourtby probate August,

he1892, from which died in 1898,"W. Elaappealed. George
and 11, 1893, administration on his estate was taken outApril

his nest of kin and He is theby heir, Robert L. Ela.only ap-
inof record this Elapellant unmarried,wasproceeding. Joseph

-and left as his heirs three sisters and One oftwo brothers.
these was Richard Ela 0.,of D. diedwhoWashington, January
8, 1863, a 11,Lucia who diedwidow, Ela, 1896,Juneleaving
and four one Administra-children, of whom was Richard Ela.
tion was taken out on Richard’s estate in in 1863,Washington
in Massachusetts in and in Merrimack1894, county, August 11,'1896.

The referee found that had in handsW. Ela hisGeorge large
sums to the estate of Ela. At thebelonging Joseph hearing
before the Ela’sreferee, W. estate was byrepresentedGeorge*
his did not The of recordadministrator, who appelleestestify.
were Ela,the aadministrator of the estate of Elizabeth sister of

and the estate of Richard Ela.-Ela, administrator of the•Joseph
Richard the not a of record in theEla, was party pro-younger,
bate or courts, he was interested in the resultsupreme although
■ofthe At the he was admitted to testify,proceedings. hearing

Ela,to andsubject to conversations with W.exception, George
to other in if alivematters to Elawhich W.regard George

ref-have testified. A the themight of sums whichportionlarge
eree found Ela had accountedW. had received and notGeorge
for came from & Co. & Co.The books ofAyer Ayer tending
to show the Ela were admittedamounts to W.paid George

the Richard Ela as to their identifica-■solely ofupon testimony
tion, entries,the who the of theperson them,kept handwriting
and the fact them andthat W. Ela had seen most ofGeorge
admitted that were correct.they
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administrator of Bichard Ela’sFoster,A. isestate,George
the at his own was first informedidefending appeal expense,not

the of has filed no inven-probate,his byof judgeappointment
no has no hasbills,attended paidhas summonedhearings,tory,

and no has come into hiswitnesses,no estate hands. He told
he notthe that shouldcounsel for be forplaintiffs responsible
their outbut offees, paytheir thatthey might any moneyget

He is not indemnified onecollected. anybe by againstmight
in full,creditors haveThe been and the remainderpaidcosts.

arethe sums which to beestate,of the recov-excepting sought
and distributed,had been over before the insti-here, paidered

to those entitledof this to receive thetution same.proceeding,
hasand not been orThere is not any agreement understanding

of or ofEla,the heirs any them,between theJoseph touching
of theseorinstitution K.prosecution proceedings. Margaret

of Bichard to herEla, Sr., brother BichardEla, gavedaughter
third of her which includedestate,one her interest inwillby

Lucia Ela25, 1896,this to her son Bichardclaim. April gave
and after herher life one half death the whole of theduring

of her interest in the estate ofnet income Ela. Au-Joseph
Bichard his1896, Ela, for the11, by attorney, petitionedgust
an estateof administrator of the of father,his Bich-appointment

Merrimack thisard inEla, Upon A.county. petition George
lettersThese ofFoster was administration wereappointed.

thistaken out to prosecute proceeding.
ElaW. to settleThe hispetition citing account, toGeorge

is not a andwhich of record from whichBichard thisparty ap-
was commenced thetaken,was executors ofpeal by Sarah E.
heirs Someone of the of Ela.Joseph adjustmentGray, having
these haveexecutors,been made with ceased to bethey parties

thereto.

and BrownMastman Burnham,Samuel G. for theWarren,£
plaintiffs.

and forDana,John M. Mitchell the defendant.Sylvester

isThe‘Wallace, J. whether Eichardquestion presented Ela
a our statute,was witness. when one tocompetent By aparty

cause is an executor or administrator the adverse is notparty
allowed to to facts which occurred in the lifetime oftestify the

unless the ordeceased, executor administrator elects to testily.
P. S., The reason and224,c. ss. 16-18. of the statute isobject
to an and theuponboth to in-put parties equal footing prevent

the to hisjustice of survivor uncontradicted andallowing give
ofaccount transactions about which theunexplained deceased,

if Adams, 344,v.Welch 63 N.might testify. 348.living, H.
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has hadstatute,:In been to thethe actual situ-regardapplying:
whether nominal ination of the or orderparties, real,. to effec-

. its andout Chasev.purpose spirit. 66 N. H­tually carry Chase,
interest,real in592. The a588, notparty toalthough party.

the has not been to Littlerecord, permitted v.testify. Riley, 43
109; H.Perkins, 110;H. Perkins v. 46 N. TownsendN. v. Riley,

N. The of was300, record,46 H. 308. who a nominalparty one,
has allowed to when thebeen executor ortestify administrator

■did Drew v. McDaniel, 480;elect to. N. H..not 60 Emery v­
. 552,H. 556. And when theN. executor or admin-63Clough,
- thewas of wasistrator, party record,who not orprosecuting

in his. but was inrepresentative fact the realcapacity,defending
whether he electedinterest,in to or thenot, otherparty testify

tohas been v.party permitted testify. 6­Harrington Tremblay,
413; Chase,H. v. supra.1N. Chase

was anThe defendant didrepresented by administrator who
Eichard Elaelect to was not atestify.not of record,party

he aand was witnesswhether whethercompetent depends upon
a real in interest. It ishe was from the factsparty apparent
administrator of Eichard Ela’s estate,that the A. Foster,George

is a He has attendedmere nominal noparty. nohearings, paid
no has informedwitnesses,summoned counsel he willbills, not

infor their and hasbills,be had toresponsible reality nothing
the of this Itdo with isprosecution proceeding. equally ap-

Eichard Ela isthat one of the real inparties interest.parent
his father’s estate he has anAs heir to interest in the estate of

increased one third of hisEla, sister’s andby all of hisJoseph
He wasmother’s interest. counsel for all the heirs of Joseph

defendant,estate the his feesEla’s except being contingent upon
thethe result. He for of anpetitioned appointment adminis-

his father’s estate thetrator on for ofpurpose thisprosecuting
theThe reasons on which in the statuteproceeding. exception

himis with full force to as onefounded of the realapply parties
this cause. To himin interest in allow to totestify conversa-

and to transactionsdeceased,tion with the about which he if
would thealive mischieftestify, accomplish the statutemight

to As one of the realwas designed inprevent. interestparties
Eichard Ela was an and wasincompetent witness, improperly

to testify.allowed
the facts found andSo of conclusions reached themany by

in his are based thereferee evidence ofreport Eichardupon Ela,
that it is to eliminate his evidence andimpossible leave con-any

of the The issiderable setpart report. aside.report

Exceptionssustained.
concurred.All


